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12.11 - 22/16 – DA2021/0203 DWELLING AT LOT 240 DP753632 WOMBAT ROAD, WOMBAT 
Reference:  File No. DA2021/0203 
Responsible Officer: General Manager 

PURPOSE 
The report is presented to Council as the Development Application (DA2021-0203) seeks 
a variation to a development standard pursuant to clause 4.6 of the Harden Local 
Environmental Plan 2011. Applications seeking such variations can only be determined 
by Council.  

The provisions of clause 4.6 enables Council to vary a development standard, in this 
instance the 40ha minimum lot size requirement for the erection of a dwelling on land 
zoned RU1 Primary Production. The application requests an 86.6% variation (5.36ha) to 
this standard. Concurrence has been granted by the NSW Department of Planning, 
Industry & Environment and the applicant in their submission has provided sufficient 
justification that compliance with the standard is unreasonable or unnecessary in the 
circumstances of the case. 

The application was notified in accordance with the Harden DA Notification Policy and 
no submissions were received.  

This report recommends approval, subject to conditions. 

RECOMMENDATION  

That Council:  

(a) Grant consent to Development Application No. DA2021/0203 for the installation of
a moveable dwelling at Lot 240 DP753632 Wombat Road, Wombat subject to
conditions generally set out in Attachment 1.

REPORT/SUMMARY/BACKGROUND 
Site and Surrounds 
The 5.36ha property is located 2.2km southeast of Wombat along Wombat Road, west 
of Wombat Creek, and is zoned RU1 Primary Production by the Harden Local 
Environmental Plan 2011. The site contains a dam, gully and significant trees along the 
watercourse and public road. The property is an irregular shaped allotment with 
property boundaries bound by Wombat Road and the Wombat Creek and its tributaries. 

Surrounding uses are predominately of a rural nature consisting of cropping, grazing and 
horticultural activities. There are rural dwellings established along Wombat Road some 
50m, 700m and 1000m north of the site and 500m and 1300m to the east of the site. 
These properties with rural dwellings range in size from 0.75ha to 110ha. 
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Figure: Locality Plan   

Figure: Aerial View 
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The Proposal 
The proposal involves the installation of a single storey moveable dwelling towards the 
middle of the property, in an area void of significant vegetation, and setback 35m from 
Wombat Road. The dwelling has a floor area of 60sqm and comprises 3 bedrooms, 
bathroom, laundry and open planned kitchen, dining and lounge room. A copy of the 
submitted plans and documentation is provided in Attachment 2. 

Figure: Site Plan  

Figure: Elevation Plan 
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Environmental Assessment 
In determining this application, Council must take into consideration the following 
matters as listed under Section 4.15 of the Environmental Planning and Assessment Act 
1979 which are of relevance to the development. 

S4.15 Evaluation (1)(a) (i) any environmental planning instrument 

Harden Local Environmental Plan 2011 
The Harden Local Environmental Plan 2011 (LEP)applies to the land and Hilltops Council is 
the consent authority for this application. 

Permissibility 
The site is zoned RU1 Primary Production by the LEP and the proposed dwelling is 
permissible with the consent of Council, subject to meeting the 40ha minimum lot size 
development standard (see discussion later in this report). 

The RU1 Primary Production zone objectives are: 
a) To encourage sustainable primary industry production by maintaining and

enhancing the natural resource base.
b) To encourage diversity in primary industry enterprises and systems appropriate for

the area.
c) To minimise the fragmentation and alienation of resource lands.
d) To minimise conflict between land uses within this zone and land uses within

adjoining zones.
e) To encourage the development of non-agricultural land uses that are

compatible with the character of the zone.

In accordance with Clause 2.3 of the LEP, the proposal is largely consistent with the 
above zone objectives, specifically (c), (d) and (e), as the dwelling is suitably located on 
the property with adequate buffers to surrounding agricultural land uses (grazing, 
cropping and horticulture) and watercourses. The proposal will not result in any potential 
land use conflicts with surrounding developments nor result in fragmentation of prime 
agricultural lands. The proposal allows the land to be used for small scale agricultural 
activities. 

Minimum lot size to erect rural dwellings 
The erection of a dwelling on land zoned RU1 Primary Production is governed by Clause 
4.2A of the LEP, which states:  

(3) Development consent must not be granted for the erection of a dwelling house on
land to which this clause applies, and on which no dwelling house has been erected,
unless the land is:

(a) a lot that is at least the [40ha] minimum lot size specified for that lot by the Lot Size
Map, or

(b) a lot created before this Plan commenced and on which the erection of a
dwelling house was permissible immediately before that commencement, or

(c) a lot resulting from a subdivision for which development consent (or equivalent)
was granted before this Plan commenced and on which the erection of a
dwelling house would have been permissible if the plan of subdivision had been
registered before that commencement.
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The objectives of Clause 4.2A are as follows: 

a) to minimise unplanned rural residential development; and
b) to enable the replacement of lawfully erected dwelling houses in certain rural

and residential zones.

The property does not achieve any of the above dwelling entitlement provisions under 
the LEP. Accordingly, the lot does not have a dwelling entitlement. The applicant is 
seeking a variation to the development standard utilising Clause 4.6 of the LEP to erect a 
dwelling on the 5.36ha property (86.6% variation). 

Exceptions to development standards (Clause 4.6) 
The objectives of Clause 4.6 of the LEP are to provide an appropriate degree of flexibility 
in applying certain development standards to particular development, and to achieve 
better outcomes for and from development by allowing flexibility in particular 
circumstances.  

Clause 4.6 states that consent must not be granted for development that contravenes a 
development standard unless Council has considered a written request from the 
applicant that seeks to justify the contravention of the development standard by 
demonstrating:  

a) that compliance with the development standard is unreasonable or unnecessary
in the circumstances of the case, and

b) that there are sufficient environmental planning grounds to justify contravening
the development standard.

Furthermore, consent must not be granted for development that contravenes a 
development standard unless: 
 Council is satisfied that:  

i. the applicant’s written request has adequately addressed the matters
required to be demonstrated above [points a and b], and

ii. the proposed development will be in the public interest because it is
consistent with the objectives of the particular standard and the objectives
for development within the zone in which the development is proposed to
be carried out, and

a) the concurrence of the Planning Secretary has been obtained.

These matters are discussed as follows: 

1. Applicant’s justification that compliance with the development standard is
unreasonable or unnecessary in the circumstances of the case.

The Applicant’s justification that compliance with the development standard 
(minimum lot size for the erection of a dwelling) is unnecessary is based on the 
following reasons: 

a) Previous Dwelling Potential
The lot was created in 1920’s and would constitute an existing holding.    At
the time the applicant purchased the subject land (1990s), a dwelling was
permissible pursuant to the Interim Development Order No. 1 – Shire of
Harden, under Clause 14(d) as the lot was created prior to the appointed day
(4 June 1976).
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 Since the applicant purchased the subject land there have been changes to 
the planning provisions that have effectively removed the dwelling potential 
referred to above. The Hardin LEP 2011 sets a minimum lot size of 40 hectares 
to permit a dwelling.   

The changes to the planning provisions have disadvantaged the applicants in 
the sense that they purchased the property on the basis that a dwelling was 
permissible but due to subsequent LEPs, the dwelling potential has been lost.  

It is acknowledged that the applicant may have made submissions under the 
draft LEP process to secure the potential for a dwelling under any new LEP. 
However, the implications of new planning schemes are not always obvious to 
the general public (and indeed not always obvious to those experienced in 
the field). The applicants are not presently local residents and had no reason 
to be concerned that the dwelling potential could be lost, particularly in the 
context of the following:   
 They had purchased the land with dwelling potential in place; and
 There was an existing and emerging development pattern of rural small

holdings in the area.

b) Strict adherence to the development standard (and therefore refusal of the
application) would thwart the ability to meet the object or purpose of the
development standard. In this regard:
 Objective (a) in Clause 4.2A seeks to minimise unplanned rural residential

development. Refusal of the application would stop the ability to establish
a dwelling on land that is not representative of unplanned rural residential
development. As explained earlier in this report, a dwelling was permitted
on the subject land under previous planning schemes. Further, it is
commensurate with the style of rural living that has emerged on other
properties in the immediate area.

c) Due to previous town planning provisions the area has fragmented into
smaller rural properties lots that are significantly below the 40 hectare
standard (refer Figure below). Of these lots, current planning provisions have
permitted dwellings on parcels with an area of less than 1 hectare, including
on properties north of the subject land.
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Figure: Locality plan showing existing dwellings 

Again, the point is made that the current LEP includes provisions that 
effectively abandon the development standard to ensure that certain lots 
retain the potential for a dwelling. Clause 4.2A actually allows dwellings to be 
established on certain rural parcels that are significantly less than the 40 
hectare MLS (in some cases smaller than 1 hectare). In this regard, the clause 
allows dwellings on:    
 Lots created under an environmental planning instrument before LEP 2011

commenced and on which the erection of a dwelling house was
permissible immediately before that commencement, or

 Lots resulting from a subdivision for which development consent (or
equivalent) was granted before LEP 2012 commenced and on which the
erection of a dwelling house would have been permissible if the plan of
subdivision had been registered before that commencement, or

 Existing holdings, or
 A lot that is a dwelling opportunity

In the context of the above, it is reasonable to submit that the 40 hectare 
standard has been abandoned in this area and that compliance is 
unreasonable and unnecessary in this case.  

a) The broader setting of the subject land is an expansive rural area. However,
despite the RU1 zoning, the development pattern in the vicinity of the subject
land (radius of approximately 2 kilometres) is characterised by a loose cluster
of smaller rural lots with associated dwellings.

The surrounding lots are considerably less than the 40 hectare development
standard. Generally, the size of these small rural housing properties ranges
from as small as 1 hectare to less than 40 hectares. (refer Figure above).
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In effect the RU1 Zone and the 40 hectare development standard are not 
reflective of the established development pattern and perhaps should not 
have been zoned this way. In this context, the development standard is 
inappropriate, and compliance is unnecessary and unreasonable. 

d) The ability to reside on the property will facilitate the proper management,
development and conservation of agricultural land. In effect the land with an
associated dwelling represents a combination of resources that will enable
present and future generations to not only live on the land but conduct
agriculture and care for the land at a more effective level than if the land was
not occupied. For example, a resident owner/manager is able to readily:
 Monitor and maintain the property’s water supply to ensure proper care

and management of livestock.
 Undertake regular control of weeds and pests with quick follow-up.
 Move young livestock to shelter as conditions dictate.
 Manage stock and paddock rotation for reasons of feed and pasture

condition. For example in wet periods, stock may require relocation to
other paddocks to prevent pasture damage due to compaction by
animals.

 Repair fencing to prevent stock escape.
 Monitor livestock health; attend to livestock during lambing or calving; and

conduct responsible animal husbandry.
 Attend to most matters at any time without the inefficiency of having to

travel from elsewhere as an absentee owner.
 Contribute to “neighbourhood watch.”

The conduct any of the above activities as an absentee owner is inefficient, 
inconvenient, and represents poor stewardship. This can be evidenced by 
previous outbreaks of noxious weeds.   

Conversely, the ability to reside on the property promotes the orderly and 
economic use and development of the land for agricultural purposes. 

e) The information submitted in Sections 4.3 and 4.4 [of the submitted statement
of environmental effects] provides reasonable justification to contravene the
development standard.

f) The information provided in Sections 4.3 and 4.4 4 [of the submitted statement
of environmental effects] demonstrates that the proposal is consistent with the
objectives for development within the zone including the objectives for the
RU1 Zone and objectives for the development standard.

A review of the holding provisions under the LEP and Council’s rate books has 
revealed that Lot 240 DP753632 was an existing holding as no lots adjoining the 
property were held in same ownership on the 4 June 1976. Accordingly, a dwelling 
may have been erected on the property under Clause 4.2A(d) of the LEP if a 
Development Application was received before existing holding provisions expired in 
2016. 
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It is considered that the Applicant has adequately addressed the relevant matter, 
and that there is reasonable justification for the requested variation to allow a 
dwelling to be erected on the property given the established pattern of rural 
residential development along Wombat Road in the immediate area and the 
proposal will not give rise to unplanned rural residential development as it was an 
existing holding. Furthermore, Council has approved similar rural residential 
developments (development consents no. T2018-004 and T2018-005) north of the 
property. 

2. That there are sufficient environmental planning grounds to justify contravening
the development standard.

The Applicant has stated that:  

a) The proposal satisfies the relevant town planning objectives. In this regard:
 The proposal satisfies the general aims of Harden LEP 201.
 The proposal satisfies the objectives of the RU1 Zone.
 The proposal satisfies the objectives of the development standard as

expressed in Clauses 4.1 and 4.2A of Harden LEP 2011.

b) The proposal does not impair agricultural production on the subject land or on
adjoining land. In this regard:
 The proposed dwelling does not encroach unreasonably upon agricultural

land. The dwelling is less than 60sqm representing less than 1% of the
overall area of the subject land.

 For the reasons outlined above, approval of the dwelling and the ability to
reside on the land will facilitate proper management of agricultural land
and promote the orderly and economic use and development of land.

c) The proposal is satisfactory in terms of environmental impact. In particular:
 The proposed dwelling would achieve satisfactory integration with the

existing settlement pattern which is characterised by smaller rural holdings
and associated dwellings. The proposed dwelling is sited with generous
boundary setbacks and is unlikely to cause land use conflict with adjoining
land uses.

 The subject land has legal and practical access.  A new access in a more
suitable location is proposed close to where the proposed dwelling is to be
located and will not generate adverse traffic impacts.

 The proposed dwelling can be adequately serviced without unreasonable
burden upon the applicant or the community.

 The proposed dwelling is adequately separated (at least 145 metres) from
the defined watercourse and sensitive vegetation. As such, ecological
values would not be impacted by the proposed dwelling.

 Effluent disposal will be conducted in accordance with the requirements
of On-Site Sewage Management for Single Households (which is an all of-
government approach to on site effluent disposal) and AS/NZS 1547:2000
On-site Domestic Wastewater Management.

 The proposed dwelling will not generate adverse visual impacts.
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 A precedent of a dwelling on smaller rural parcels of land within the
vicinity of the subject land has been established since the enactment of
Clause 4.2A(4) of the Harden LEP 2011.

 The proposal is not averse to the Draft Hilltops LEP 2021.

It is considered that the justification provided by the Applicant demonstrates that 
there are sufficient grounds for contravening the development standard, particularly 
given Council has approved similar rural residential developments (development 
consents no. T2018-004 and T2018-005) approx. 1km north of the property.  

The proposed development will be in the public interest. 
It is considered that this report demonstrates that the development is in the public 
interest, because it is consistent with the objectives for development within the zone 
and the development standard (despite the existing holding sunset clause). The 
Applicant has clearly identified the property was an existing holding and had an 
opportunity to erect a dwelling on the land before 2016.  

There are no aspects of the proposal that would raise matters of State or regional 
planning significance. The variation is to allow a dwelling on the land under existing 
holding provisions and previous planning instruments (Harden Interim Development 
Order). In terms of precedent, it is acknowledged there may be other properties in 
Hilltops that have similar circumstances. However, the rigour of the Clause 4.6 process 
ensures good planning decisions are made.  

3. The concurrence of the Director-General has been obtained.

Due to the large percentage variation of 86.6% to the development standard 
concurrence was sought from NSW Department of Planning, Industry and 
Environment (DPIE). Concurrence from the Planning Secretary was given on the 22 
December 2021 stating: 

“The proposed variation does not raise matters of State of regional significance 
and that there is no public benefit in upholding the  
minimum lot size in this instance… I have decided to grant concurrence to the 
application”. 

Rural Dwellings  
Clause 5.16 of the LEP addresses rural land use conflict and requires Council to consider 
the following matters when considering whether to grant consent to development for 
the purpose of erecting a dwelling on rural land.  
(a) the existing uses and approved uses of land in the vicinity of the development,
(b) whether or not the development is likely to have a significant impact on land uses

that, in the opinion of the consent authority, are likely to be preferred and the
predominant land uses in the vicinity of the development,

Comment: Surrounding developments are predominately of a rural nature consisting of 
extensive agriculture, horticulture with rural dwellings established in ribbon patten along 
public roads. There are rural dwellings established along Wombat Road some 50m, 700m 
and 1000m north of the site. These properties with rural dwellings range in size from 
0.75ha to 110ha. There are sufficient buffers from the dwelling to surrounding agricultural 
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uses to avoid potential land use conflicts in the locality. In this context, it is considered 
that the erection of a rural dwelling on the property would not limit the use of the rural 
land or surrounding rural lands for agricultural purposes. 

(c) whether or not the development is likely to be incompatible with a use referred to in
paragraph (a) or (b),

Comment: The proposed development is not expected to be incompatible with the 
existing or predominant land uses in the locality. Sufficient setbacks to surrounding 
properties and agricultural land uses have been proposed by the application.  

(d) any measures proposed by the applicant to avoid or minimise any incompatibility
referred to in paragraph (c).

Comment: Not applicable as the dwelling setbacks are adequate to avoid land use 
conflicts in the locality. The proposal complies with the recommended land use 
separation distances sought by the NSW Department of Primary Industries Buffer Zones to 
Reduce Land Use Conflict with Agriculture Interim Guidelines 2019, being 50m for grazing 
of livestock and 250m for outdoor horticulture from dwellings. 

Biodiversity 
Part of the site is identified as ‘significant vegetation’ on the LEP Natural Resources 
Biodiversity Map. Under Clause 6.2 of the LEP, Council must be satisfied that the 
development is designed, sited and managed to minimise any significant adverse 
impacts on ecological processes and native fauna and flora on the land. The mapped 
biodiversity area is along the watercourse and Wombat Road and provides connectivity 
to clusters of significant vegetation in the locality as shown below. 

LEP Natural Resources Biodiversity Map extract (site highlighted) 
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In consideration of biodiversity, the new dwelling, rural property access and on-site 
sewerage management system has been suitably sited to avoid significant vegetation 
established on the property and along Wombat Road. No significant trees are proposed 
to be removed by the application. Accordingly, the proposal is not expected to impact 
adversely on native ecological communities, flora or fauna or their habitats.  

Flood planning 
Clause 5.21 of the LEP requires Council to minimise flood risks on land that is at or below 
the Flood Planning Level. The site is not mapped by the LEP Flood Planning Map or 
identified by Council’s Flood Studies. Accordingly, no flood planning controls apply.  

Groundwater 
The whole of the site is mapped as groundwater venerable by the LEP Natural Resources 
Water Map. Clause 6.4 of the LEP requires Council to maintain the hydrological functions 
of key groundwater systems and to protect vulnerable groundwater resources from 
contamination as a result of inappropriate development. Under the Clause, Council 
must consider the following planning matters: 

a) any potential adverse impacts the proposed development may have on the
characteristics of the groundwater present in the area, and

b) any risk of groundwater contamination from the proposed development,
including from on-site storage or disposal of solid or liquid waste and chemicals,
and

c) any cumulative impacts the proposed development may have on groundwater,
including impacts on nearby groundwater extraction for a potable water supply
or stock water supply, and

d) any adverse effect on groundwater dependent ecosystems.

The application is supported by a wastewater management report, prepared by a 
Envirowest Consulting Pty Ltd, that provided an expert assessment of the soils and 
groundwater conditions at the site and the likely impacts of the proposal on water 
resources in the area.  The report finds the site and its soils are capable of carrying the 
anticipated effluent generated by the dwelling and there are no environmental features 
(perched water table, groundwater ecosystems etc.) at the site.  Council can be 
satisfied that the development has been designed to protect vulnerable groundwater 
resources.  

State Environmental Planning Policies 

SEPP 55 Remediation of Land 
Clause 7 of SEPP 55 requires the consent authority to consider whether land is 
contaminated prior to granting consent to the carrying out of any development on that 
land, and to be satisfied that the land is suitable for the proposed use. Council records 
reveal the site has historically been used for grazing. These activities are considered low 
risk of site contamination and Council is satisfied that the land is not a site of possible 
contamination and therefore no further assessment of contamination is required under 
the SEPP. 
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SEPP Infrastructure 2007 
Clause 45 of SEPP Infrastructure requires Council to consider any development carried 
out: 

a) Within or immediately adjacent to an easement for electricity purposes,
b) Immediately adjacent to an electricity substation,
c) Within 5m of an overhead power line,
d) Includes installation of a swimming pool any part of which is: within 30m of a

structure supporting an overhead electricity transmission line and/or within 5m of
an overhead electricity power line, or

e) Placement of power lines underground.

The proposal is not within or immediately adjacent to any of the above infrastructure; as 
such, the development satisfies the SEPP.  

Wombat Road is a classified road. Accordingly, the application was referred to Transport 
for NSW (TfNSW) under Clause 101 of the SEPP. TfNSW raised no objections to the 
development subject to the new property access being suitably constructed and gates 
being setback at least 20m from the road edge seal. Conditions are included in the 
recommendation to ensure compliance to the road authority’s requirements. 

SEPP BASIX 2004 
The proposal does not involve a BASIX Affected Development (as defined under the 
Environmental Planning and Assessment Regulation 2000). Moveable dwellings are 
excluded from SEPP BASIX. 

SEPP Koala Habitat Protection 2021 
SEPP Koala Habitat Protection applies to all land that has an area of more than 1ha in 
the Hilltops LGA. Before Council can grant consent to development on such land, it must 
satisfy itself whether or not the land is a core koala habitat.  
The SEPP defines a core koala habitat as an area of land where koalas are present, or 
an area of land which has been assessed by a suitably qualified and experienced 
person in accordance with the Koala Habitat Protection Guideline as being highly 
suitable koala habitat, and where koalas have been recorded as being present in the 
previous 18 years.  

A search of the NSW BioAtlas confirms there has been no recorded sightings of koalas in 
the locality. On this basis, Council can be satisfied that the site does not form a core 
koala habitat. 

4.15(1)(a)(ii) - The provision of any draft environmental planning instrument  
There are no relevant draft state environmental planning instruments that apply to the 
development.  

The proposal is not considered to be inconsistent with the provisions of the draft Hilltops 
Local Environmental Plan 2021 (draft LEP). Under the draft LEP, the site is zoned RU1 
Primary Production and assigned a 40ha minimum lot size standard for the erection of a 
dwelling. These provisions are the same as the Harden LEP 2011and the development 
standard for the erection of a dwelling on the land may be varied by Clause 4.6 of the 
LEP for reasons previously discussed in this report. 
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4.15(1)(a)(iii) - Development Control Plan 
Nil. 

4.15(1)(a)(iii) - Planning agreement or draft planning agreement 
The Applicant has not entered into any planning agreement, nor offered to enter into 
any agreement. 

4.15(1)(a)(iv) - Matters prescribed by the Regulations 
Clause 92(b) Additional matters for consideration: 

 Clause 92(1)(b) requires the consent authority to consider the provisions of
Australian Standard AS 2601-1991: The Demolition of Structures. Not applicable.

 Clause 92(1)(c) requires the consent authority to consider if the land is subject to
a Subdivision Order under Schedule 7 of the Act. No such order is relevant to this
application.

 Clause 92(1)(d) - The development is not located within the local government
area of Coonamble, City of Dubbo, Gilgandra or Warrumbungle (to which the
Dark Sky Planning Guideline applies).

 Clause 92(1)(e) The proposed development is not for the purpose of a manor
house or multi dwelling housing (terraces), as such this clause does not apply.

 Clause 92(1)(f) – The proposed development is not on land in the Penrith City
Centre and as a result, this clause does not apply.

4.15(1)(b) - The likely impacts of the development in the locality 

Context and setting 
The 5.36ha property is located 2.2km southeast of Wombat along Wombat Road, west 
of Wombat Creek, and is zoned RU1 Primary Production by the Harden Local 
Environmental Plan 2011. The site contains a dam, gully and significant trees along the 
watercourse and public road. The property is an irregular shaped allotment with 
property boundaries bound by Wombat Road and the Wombat Creek and its tributaries. 

Surrounding uses are predominately of a rural nature consisting of cropping, grazing and 
horticultural activities. There are rural dwellings established along Wombat Road some 
50m, 700m and 1000m north of the site and 500m and 1300m to the east of the site. In 
this context, it is considered that the proposal has been suitably designed and sited to 
respond to site features, topography and surrounding rural land uses. The proposal is not 
expected to negatively impact on views, vistas, privacy, solar access or agricultural land 
uses established in the locality. 

Access, transport, and traffic 
The site has an unsealed property access from Wombat Road near the northern 
property boundary. The existing access does not comply with the requirements of the 
road authority (Transport for NSW) and is proposed to be relocated by the application. A 
new rural property access along Wombat Road consistent with the road authority’s 
requirements is proposed to be constructed to cater for the development and grazing 
of livestock. Traffic generation from a single dwelling (9 daily vehicle trips) will be minimal, 
and the road network has capacity to cater for the development.  
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Public domain 
This proposal involves construction of a new property access and removal of a disused 
access. Conditions are included in the recommendation to ensure the disused access is 
removed, and roadside restored in accordance with Council’s Engineering Guidelines 
for Developments and Subdivisions. The public domain is not expected to be negatively 
impacted by the development with these conditions. 

Utilities 
Power is available in the area, but the application proposes an alternative energy 
system (roof mounted solar energy system) to support the needs of the proposed 
development. There is no reticulated water and sewer, but the site is of a sufficient size to 
enable harvesting of rainwater and the subsequent disposal of effluent on-site. A 
condition is included in the recommendation to ensure the solar energy system is 
designed and installed by a person who is accredited by the Clean Energy Council for 
the installation of photovoltaic electricity generating systems.  

Heritage 
The site has not been identified as having heritage significance. 

Other land resources 
It is not believed that the development will have any effect on conserving and using 
valuable land resources such as productive agricultural land, mineral extractive 
resources or water supply catchments.  

Water 
A condition will be imposed that requires the collection and disposal of stormwater 
without impacting on neighbours or the watercourse or causing a nuisance or erosion. 
There will be no effect by the proposed development on groundwater, drainage flows 
or water quality. The wastewater management report demonstrates the site can support 
an on-site sewerage management system without adverse impacts on valuable surface 
and groundwater resources.  

Soils 
Suitable erosion and sedimentation controls will be required as part of the works, to 
ensure that soils are manage appropriately during the construction phase. The 
supporting wastewater report demonstrates that the site and its soils can cater for the 
proposed development. 

Air and microclimate 
The development is not expected to affect air quality and microclimatic conditions in 
terms of existing air quality or pollution, with no emissions of dust, particulates, odours, 
fumes, gases or pollutants. Minimal dust emissions are expected. 

Flora and fauna 
No vegetation is proposed to be removed other than declared weeds. Whilst there is 
significant vegetation on-site and along the road reserve, the proposal has been suitably 
designed to avoid these biodiversity areas. Conditions are included in the 
recommendation to ensure significant trees are protected during works. 
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Waste 
Suitable conditions will be imposed, in terms of collection, storage and disposal of waste 
during the construction.  Minimal waste is expected to be generated by the works. 

Noise and vibration 
Noise during construction would be controlled through appropriate conditions. The 
proposal is not expected to result in any additional noise above the level of normal 
residential use. 

Hazards 
There are no known risks to people, property, or the biophysical environment from 
geologic or soil instability, flooding, or bushfire. The on-site wastewater report 
demonstrates the development would be located well above the watercourse. 

Safety, security, and crime prevention 
It is not considered that the proposed development will impact on the security and 
safety of adjoining properties. The building layout provides views of the approach to the 
dwelling.  

Social and economic impact in the locality 
There will be no detrimental social or economic impacts related to this development. 

Site design and internal design 
The site and building design is satisfactory in that it complies with the relevant planning 
instrument provisions (with the exception of the minimum lot size standard for the 
erection of a dwelling) as discussed in this report. The requested variation to the 
minimum lot size standard is considered to be acceptable taking into account the site’s 
attributes, rural dwellings established in the locality and the fact the site had a dwelling 
entitlement under existing holding provisions of the Harden Local Environmental Plan 
2011 until 2016. 

Construction 
Conditions limiting the times of construction and suitable waste management would be 
applied to manage likely impacts during the construction phase of the development. 

Cumulative impacts 
Council and the NSW Department of Planning, Industry and Environment have 
supported similar variations for dwellings on rural land in the immediate locality (T2018-
004 and T2018-005). These variations were supported as rural lands south of Wombat 
were identified for rural residential development by the draft Harden Shire Land Use 
Study 2016. Given this and that a dwelling was permitted under existing holding 
provisions of the Harden Local Environmental Plan 2011 on the site until 2016, no 
negative cumulative impacts are expected in the locality should consent be granted. 

4.15(1)(c) - The suitability of the site 
Does the proposal fit in the locality?  
There are no constraints posed by adjacent developments that would prohibit a future 
dwelling. The proposal is suitably designed to respond to site attributes (biodiversity, soils 
and watercourses) and avoids potential land use conflicts with surrounding agricultural 
activities. The proposal is similar to rural residential developments established in the 
immediate area. 
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Are the site attributes conducive to development?  
The site is not subject to natural hazards including bushfire, flooding, subsidence, slip or 
mass movement. The soil characteristics are suitable for the development. There are no 
known critical habitats, or threatened species, populations, ecological communities or 
habitats on site.  

S4.15 (1)(d) - Any submissions made 
Nil. 

4.15 (1)(e) - The public interest 
The public interest is a broad consideration relating to many issues and is not limited to 
comments received, if any during a notification period. Considering the full range of 
matters for consideration under Section 4.15 of the Act (as discussed throughout this 
report) it is considered that the granting of consent to the application is in the public 
interest. 

Development Contributions 
Council’s Harden Section 94A Contribution Plan applies where the value of residential 
development exceeds $350,000.00. The value of the development is $250,000.00. 
Therefore, no development contributions are applicable under the Plan. 

ATTACHMENTS 
Attachment 1 - Draft consent conditions. 
Attachment 2 - Submitted plans and documentation.  
Attachment 3 - Agency Advice.  

POLICY AND LEGISLATION 
The development application has been assessed in accordance with the matters for 
consideration under Section 4.15 of the Environmental Planning & Assessment Act 1979, 
all relevant environmental planning instruments and policies. There are no policy 
implications arising from the approval of this development application. 

COMMUNITY STRATEGIC PLAN LINKAGE 
The proposed development accords with the broad outcomes envisaged in the Hilltops 
Community Strategic Plan. 

FINANCIAL IMPLICATIONS 
There are no budget implications for Council from this report or this development. The 
development will be at the applicant’s expense. 

RISK IMPLICATIONS 
The applicant if dissatisfied with the determination, whether it be refusal of the 
development or in respect to conditions of consent, may lodge a review of 
determination pursuant to section 8.3 of the Environmental Planning & Assessment Act 
1979 or an appeal to the NSW Land and Environment Court. 

CONSULTATION AND TIMING 
In accordance with the Harden DA Notification Policy, the application was notified to 
adjoining owners for a period of 14 days. As a result of the public exhibition, no public 
submissions were received by Council. 
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ATTACHMENT 1: DRAFT CONSENT CONDITIONS 

APPROVED DEVELOPMENT 

1. The development shall be generally in accordance with Development Application
number DA2021/0203 submitted by the Applicant and be in accordance with the
supporting documentation submitted with that application, including, but not
limited to, the following:

Drawings  
Drawing No. Rev Name of Plan Date 
- - Figure 3 – proposed site plan 28/7/2021 
3640_1c - Site Plan  12/8/2021 
3640_1c - Floor Plan 12/8/2021 
3640_1c - Elevations 12/8/2021 
3640_1c - Section 12/8/2021 
Statement of Environmental Effects, undated. 
Site Classification Report, prepared by Envirowest Consulting Pty ltd, dated 26 
July 2021. 
On-Site Effluent Management Study, prepared by Envirowest Consulting Pty ltd, 
dated 23 July 2021. 

as modified by any conditions of this consent. 

2. No tree removal work is approved by this consent.

3. All building work must be carried out in accordance with the requirements of the
Building Code of Australia.

4. All prescribed conditions under Part 6, Division 8A of the Environmental Planning &
Assessment Regulation 2000 apply and must be complied with.

5. All works associated with the development, or required by this consent, are to be
at no cost to Council or Transport for NSW.

6. A copy of the stamped approved plans and documentation must be kept onsite
for the duration of site works and be made available upon request to either the
Certifying Authority or an officer of the Council.

PRIOR TO COMMENCEMENT OF WORKS  

7. The person having the benefit of this consent must obtain all relevant approvals
under the Local Government Act, 1993 to carry out sewerage, stormwater
drainage and/or water supply work or to install the moveable dwelling from
Council prior to commencing such works and comply with any conditions of that
permit. In this regard, applications for the installation and operation of the on-site
sewerage management system and the installation of the moveable dwelling are
to be lodged with Council.
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8. Prior to works commencing within the road reserve, the person having the benefit

of this consent must apply for and obtain approval under Section 138 of the Roads
Act, 1993 from the road authority (Hilltops Council) and concurrence from
Transport for NSW. The person having the benefit of this consent is responsible for all
public utility adjustment/ relocation works, necessitated by the proposed works
and as required by the various public utility authorities and/or their agents.

The contractor undertaking the works under this consent within the road reserve
shall lodge an “Application for Works in a Council Road Reserve” under Section 138
of the Roads Act 1993 with Council. The application shall include the following
details:

a) A current public liability certificate with a minimum cover of $20 million;
b) Current plant / vehicle insurances;
c) Detailed drawings of the proposed works; and
d) A certified traffic control plan for the proposed works

9. A sign must be erected in a prominent position on any site on which building work is
being carried out:

a) showing the name, address and telephone number of the principal certifying
authority for the work, and

b) showing the name of the principal contractor (if any) for any building work
and a telephone number on which that person may be contacted outside
working hours, and

c) stating that unauthorised entry to the site is prohibited.

Any such sign is to be maintained while the building work is being carried out but 
must be removed when the work has been completed. 

10. No work must commence until:

a) a Principal Certifying Authority has been appointed. Where an Accredited
Certifier is the appointed, Council must be notified within two (2) days of the
appointment; and

b) a minimum of two (2) days written notice must be given to Council of the
intention to commence work.

DURING WORKS 

11. Building activities and excavation work involving the use of electric or pneumatic
tools or other noisy operations shall be carried out only between 7:00 am and 6:00
pm on weekdays and 8:00 am and 1:00 pm on Saturdays. No work on Sundays or
Public Holidays is permitted.

12. The carrying out of work during the construction of the development shall be done
in such a manner as to not to interfere with the amenity of the locality by reason of
the emission of noise, vibration, smell, fumes, smoke vapour, steam, soot, ash, waste
water, waste products or grit, oil or otherwise.
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13. All building rubbish and debris, including that which can be windblown, shall be

contained on site in a suitable container for disposal at a lawful waste facility. The
container shall be erected on the building site prior to work commencing and shall
be maintained for the term of the construction to the completion of the
development.

14. Toilet facilities are to be provided during construction, on the work site, at the rate
of one (1) toilet for every twenty (20) persons or part of twenty (20) persons
employed at the site.

15. Trees (including street trees) not approved for removal by this consent must be
protected from damage during works in accordance with Australian Standard
AS4970:2009 Protection of Trees on Development Sites.

16. Any damage caused to footpaths, roadways, utility installations and the like by
reason of construction works shall be made good and repaired to a standard
equivalent to that existing prior to commencement of construction. The full cost of
restoration/repairs of property or services damaged during the works shall be met
by the person having the benefit of this consent.

17. Erosion and sedimentation controls must be in place prior to the commencement
of site works and maintained throughout construction activities until the site is
landscaped and/or suitably revegetated. The controls shall be in accordance with
the details approved by Council and/or as directed by Council Officers. These
requirements shall be in accordance with latest publication of Managing Urban
Stormwater – Soils and Construction produced by Landcom.

Earthworks

18. All cut or fill must be appropriately graded, drained and revegetated or suitably
retained by a retaining structure, designed and constructed to appropriate
engineering standards. All works must be carried out without effecting the
structural integrity of fencing or neighbouring structures and property.

19. Only fill material characterised as Virgin Excavated Natural Material under the
guidelines of the NSW Environment Protection Authority may be used in this
development.

20. Any excavated material and waste to be removed from the site is to be assessed,
classified, transported and disposed of in accordance with the NSW Department of
Environment and Climate Change’s ‘Waste Classification Guidelines Part 1:
Classifying Waste’ publication and disposed of at a lawful waste facility.

21. In the event that any Aboriginal artefacts or other archaeological material is
found, all work likely to affect the site(s) shall cease immediately at that location
and Heritage NSW shall be consulted in terms of the appropriate course of action.
Prior to recommencement of works any required permits/ approvals shall be
obtained.
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22. Alterations to the natural surface contours must not impede, increase or divert

natural surface water runoff, so as to cause a nuisance to adjoining properties,
including road reserves and watercourses.

Construction

23. The moveable dwelling and associated structures must be designed, constructed
and installed in accordance with the requirements of Division 4 of Part 3 of the
Local Government (Manufactured Home Estates, Caravan Parks, Camping
Grounds and Moveable Dwellings) Regulation 2021. A certificate from a practicing
structural engineer must be submitted to and approved by Council prior to
occupation of the development, certifying that the relocatable home complies
with all standards, codes, requirements and specifications as outlined in Division 4
of Part 3 of the Regulation.

24. The person having the benefit of this consent shall ensure that an inspection(s) is
undertaken by Council to ensure that the work as identified in the table below has
been installed in accordance with the approved plans, relevant specifications,
codes and standards.

Inspection  Timing 
Site Prior to any works commencing. 
Footings When the footings have been excavated and all steel 

reinforcement has been placed in position. 
Final  Prior to occupation or use of the development. 

25. A smoke alarm system complying with Australian Standard 3786, 1993 “Self-
Contained Smoke Alarms” or listed in the Scientific Services Laboratory (SSL)
Register of Accredited Products - Fire Protection Equipment shall be installed in
suitable locations on or near the ceiling of the moveable dwelling. The smoke
alarm system must be connected to the mains electrical power supply and must
have a standby (battery backup) power supply.

26. All plumbing and drainage work is to comply with the requirements of Australian
Standard AS3500 Plumbing and Drainage and the Plumbing Code of Australia.
After completion of the drainage works, and prior to the occupation or use of the
moveable dwelling, the person having the benefit of this consent shall submit to
Council a detailed Works As Executed Plan.

Note: Council requires a ‘Certificate of Compliance’ and Works as Executed
Plan to be submitted and approved by Council prior to the issue of a Final 
Plumbing Certificate. The Works as Executed Plan must be submitted in 
electronic format in accordance with NSW Fair Trading requirements. 

27. Stormwater from roof and hardstand areas, including the rainwater tank overflow,
shall be properly drained so that the discharge is at least three (3) metres clear of
any building, structure, septic and absorption areas in a manner that does not
cause soil erosion or nuisance to surrounding properties and watercourses.
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Services 

28. A minimum of 52,000 litres of tanked water supply for domestic consumption or
larger volume of water supply shall be provided on-site. In recognition that no
reticulated water supply exists, an additional 20,000 litres of the water supply shall
be dedicated and reserved for firefighting purposes on site in accordance with the
NSW Rural Fire Service requirements. Where the total volume is provided in a single
tank, the draw off point for the domestic supply is to be located at or above the
20,000 litre level. The tank shall be fitted with a 65mm Storz fitting and ball or gate
valve. Water tanks for firefighting purposes shall be of a non-combustible material,
generally located in close proximity to the dwelling and allow access for fire
fighting vehicles.

Note: Water tanks are not to be constructed of plastic. Further information
relating to the location and design of water tanks and emergency 
firefighting requirements for water tanks and connections can be 
downloaded from the NSW Rural Fire Service website: www.rfs.nsw.gov.au. 

29. A photovoltaic electricity generating system suitably sized and designed to support
the electricity supply needs of the development shall be installed in accordance
with Clause 39 of State Environmental Planning Policy (Infrastructure) 2007.

30. Any external lights shall be operated and maintained in accordance with the
Australian Standard AS4282 - Control of the Obtrusive Effects of Outdoor Lighting so
as not to cause a nuisance or adverse impact on the amenity of the surrounding
area or to motorists on nearby roads.

Access (Transport for NSW)

31. Only one (1) access driveway to Wombat Road for access to Lot 240 DP 753632 is
permitted by this consent. Any redundant driveway/gate to the site is to be
removed and the road reserve reinstated to match the surrounding roadside
landform in accordance with Council requirements.

32. The intersection of Wombat Road and the proposed access driveway shall be
located and the roadside maintained so as to provide the required Sight Distance
criteria for intersections as per the Austroads Guide to Road Design for a reaction
time of 2.5 seconds for the posted speed limit. Compliance with this requirement is
to be certified by an appropriately qualified person prior to construction of the
vehicular access.

33. As a minimum the access driveway to Wombat Road shall be constructed as a
“Rural Property Access” in accordance with the Austroads Guide to Road Design
Part 4: Intersection and Crossings – Figure 7.4 and with a minimum width of 6 metres
to accommodate 2 way movement of the largest vehicle likely to access the
subject site.

34. As a minimum the new driveway shall be sealed for at least 10 metres from its
intersection with the carriageway of Wombat Road in accordance with the
Austroads Guide to Road Design.
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35. Any entry gate to the proposed to the development site shall be located at least

20 metres from the edge of seal of the carriageway or at the property boundary
whichever is the greater.

36. The intersection of the proposed access driveway with Wombat Road shall be
designed, constructed and maintained to prevent water from proceeding onto, or
ponding within, the carriageway of Wombat Road. If a culvert is be installed and is
to be located within the clear zone of the carriageway for the posted speed limit is
to be constructed with a traversable type headwall.

37. All trafficable and manoeuvring areas on-site must be constructed to a suitable all-
weather standard in accordance with Australian Standards 2890.1:2004 Off Street
Parking and properly drained so as not to cause a nuisance on or off site, or
discharge of sediment to watercourses.

38. A Rural Address Marker, of a type approved by Council is to be clearly displayed at
the access to the development in accordance with Council specifications.

39. Any damage caused to roadways, utilities and alike by reason of construction
operations shall be made good and repaired to a standard equivalent to that
existing prior to commencement of construction. The full cost of restoration/ repairs
of property or services damaged during the works shall be met by the person
having the benefit of this consent.

PRIOR TO OCCUPATION OR USE  

40. The person having the benefit of this consent must give Council written notice
within seven (7) days of the completed installation in accordance with Clause 160
of the Local Government (Manufactured Home Estates, Caravan Parks, Camping
Grounds and Moveable Dwellings) Regulation 2021.

41. Prior to the occupation or use of the development an inspection is to be carried
out by Council, verifying all relevant requirements of the Environmental Planning &
Assessment Act 1979 and the Local Government Act 1993 have been satisfied.

42. An approval to operate a system of sewage management under the Local
Government Act, 1993 must be obtained from Council prior to the use or
occupation of the development.

43. All conditions of this consent are to be completed prior to the use or occupation of
the development.
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Section 1.0 THE APPLICATION 

This Development Application seeks approval for the establishment of a 
dwelling on Lot 240 DP 753632, Wombat Road, Wombat. 

The subject land comprises an area of approximately 5.33 hectares and 
is zoned RUl Primary Production pursuant to the provisions of Harden 

Local Environmental Plan 2011 (LEP 2011). 

Clause 4.2A(3)(a) of LEP 2011 requires land in the RUl zone to have a 
minimum lot size (MLS) of 40 hectares to permit a dwelling. Given that 
the subject land is less than the MLS, the applicant seeks to vary the 
development standard. 

The proposal to vary the development standard is based on the 
following matters: 

• At the time that the applicant purchased the subject land (1990' s), a
dwelling was permissible given the property constituted an existing

holding. Pursuant to the Interim Development Order No. 1 - Shire of
Harden, the subject land was identified as Non-Urban l(b) and
comprised a dwelling entitlement pursuant to Clause 14(d) as the lot
was created prior to the appointed day (4 June 1976).

• Since the applicant purchased the subject land there have been
changes to the planning provisions that have effectively removed the
dwelling potential referred to above. The Harden LEP 2011 set a
minimum lot size of 40 hectares to permit a dwelling. The land does

not comply with this standard.

• The owner currently lives outside the Hilltops LGA with the intention to
relocate to the property. The changes to the planning provisions have
disadvantaged the proponent in the sense that they purchased and
retained the property on the basis that a dwelling was permissible but
due to subsequent LEPs, the dwelling potential has been lost.

To support the development application, this report provides:

• An application to vary a development standard pursuant to Clause

4.6 of LEP 2012; and

• An assessment of the development pursuant to the relevant matters

in Section 4.15 of the Environmental Planning & Assessment Act.
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Report Structure 

The structure of the report is as follows: 

Section 1 Introduction 

• Outlines the background to the matter

• Identifies the applicant

• Describes tlhe proposal 

Section 2 Sub·ect Land 

• Describes the physical charact,eristics of the subject land including
its agricultural value

• Describes the surrounding development pattern

• Describes existing arrangements in regard road, access and services

Section 3 Town Planning Considerations 

Considers the proposal pursuant to the relevant matters under section 
4.15 of the Environmental Planning and Assessment Act, 1979, 

including: 

• Relevant prov1s1ons of environmental planning instruments
including the relevant draft ILEP

• Environmental impacts

Section 4 A plication to Vary Development Standard 

Provides a justification to vary the development standard and responds 
to the matters raised in: 

• Clause 4.6 of Harden LEP 2011

• Appendix 3, NSW Department of Planning and Infrastructure
publication Varying Development Standards: A Guide - August 201ll.
(the Guidelines).

• The five part test referred to in the Guidelines.
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Section 5 Conclusion 

Provides conclusive comments in support of the proposal 

Documentation 

Attachment 1 - Land Plans 

Figure 1 
Figure 2 
Figure 3 

Figure 4 

Location 
Existing Boundaries and Site detail 

Proposed Site Plan 

Surrounding Development Pattern 

Attachment 2 - Building Design Plans 

Building Design Plans by UNIPtAN 

Attachment 3 - Effluent Disposal Report 

Prepared by Envirowest, July 2021-

Attachment 4-Site Classification Report 

Prepared by Envirowest July 2021. 

Attachment 4 - OEH Biodiversity Offset Map 

Obtained August 2021. 

Page 3 
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section 1.0 SUBJECT LAND 

1.1 LOCATION, TITLE AND ZONING 

The subject land is located at Wombat Road approximately 4 kilometres to the 
south east of Wombat (refer below). It is considered to be in convenient 
proximity to the community, and goods and services that this township offers. 

The Real Property description is Lot 240 in DP 753632, Parish of Wilkie, County 
of Harden. 

The subject land is zoned RUl Primary Production under the provisions of 
Harden Local Environmental Plan 2011. 

1.2 SITE DESCRIPTION 

1.2.1 Configuration and Improvements 

The subject land has an area of approximately 5.3 hectares. It is an irregular 
shaped allotment with a frontage of some 449 metres along Wombat Road. 
The northern boundary is some 137 metres and the southern boundary is 
some 120 metres. The eastern boundary adjoins Wombat Creek. 

The property is currently vacant with an access in the northern corner. 

1.2.2 Topography 

The land is undulating grazing country. It comprises scattered vegetation 

which is more concentrated along Wombat Creek. The site is suffering noxious 
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weed infestation that has recently been brought under some control in 
anticipation of a future dwelling. 

The land is drained via the natural surface to the watercourse. 

1.2.3 Agricultural Value 

There are no agricultural values mapping that applies to the subject land. 

However recent studies of the region can suggest the agricultural value the 

property holds. 

The Hilltops Rural and Residential Lands Study 2019 reviewed the Hilltops 

Local Government Area to inform the preparation of the Draft Hilltops LEP 

2021. Within this document, the Harden Shire Land Use Study is revisited. 

The Harden Shire Land Use Study, 2016 (Draft, not endorsed) identified the 

locality of Wombat as having the potential to grow due to the increasing 

demand for rural-lifestyle allotments given the dose proximity to Young. 

Specifically, the Study identified the area south of the Wombat village as 

potentially being rezoned to RUS Village and RS Large Lot Residential. The 

provision of smaller minimum lot sizes is not a significant departure from the 

existing subdivision layout and the numerous existing small holdings. It is 

understood the Harden Shire Land Use Study was not endorsed due to the 

amalgamation of the Council areas that now constitute the Hilltops LGA. 

Notwithstanding the above, the Hilltops Rural and Residential Lands Study 

2019 investigated the social value and potential of the various small villages 

outside the three main town centres (Young, Harden and Boorowa}. In 

particular, the village of Wombat was identified to provide the opportunity 

for cheaper housing options. The Hilltops Rural and Residential Lands Study 

2019 found that demand for rural lifestyle allotments is evident in the 

community where it doesn' t jeopardise rural primary production. 

The Hilltops Rural and Residential Lands Study 2019 discusses the potential 

for continual variations to the development standard for rural holdings 

pursuant to Clause 4.6. The Study suggests that ongoing Clause 4.6 

Variations will be sought by landholders offering an alternative approach to 

achieve growth in the villages and opportunities for dwellings on rural land. 

Notwithstanding the above, the agricultural value of the land is somewhat 

diminished by its modest lot size. 
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1.2.4 Site Suitability 

The site of the proposed dwelling is not constrained by any physical 
characteristics of the land. In this regard: 

• It is elevated and well drained.

• The formation of Wombat Road and roadside vegetation provides a
visual barrier to the proposed dwelling.

• There are no constraints to creating a new access to the proposed
dwelling site.

• It is well separated from the perennial watercourse on the eastern
boundary.

• It is well separated from native timber and does not require removal of
any mature native trees.

• The subject land is not identified as bushfire prone pursuant to NSW RFS
online mapping.

1.3 ROADS AND ACCESS 

The subject land is serviced by Wombat Road, a bitumen carriageway that 
provides access to Wombat to the north and Harden to the south. 

Access to the subject land is provided from Wombat Road at the north comer 
via an existing gate entrance. However, it is proposed to construct a new 
access in the location depicted on the site plan and image below. 

A ne.w access is required due to the current access being poorly located in 
terms of driver sight lines. The proposed new access location responds to the 
existing road conditions and is the preferred location for the landholders. It is 
opposite an existing rural access on the other side of Wombat Road used 
frequently. 

The new access will require removal of noxious weeds (boxthorn) but does not 
require the removal of any vegetation. 
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Additionally the new access will enable further separation and privacy for the 
existing residential building on the property to the immediate north. 

The new access is immediately opposite an existing access servicing the rural 
property over Wombat Road. 

1.4 SERVICES 

The area is not connected to any reticulated water supply. Accordingly water 
supply in the locality is provided via on site means. 

The area is not serviced by a reticulated sewerage scheme. Effluent disposal is 
undertaken on site via septic tanks and absorption trenches or disposal areas. 

There is no piped stormwater system that services the area. Stormwater 
generally is either captured on site for water supply (i.e. tanks and dams), or 

returned ta the rural catchment. 

Telephone and electricity services are available in the locality. 

1.5 SURROUND.ING DEVELOPMENT PATTERN 

The broader setting of the subject land is an expansive rural area. However, 
the development pattern in the vicinity of the subject land (radius of 
approximately 2 kilometre.s) is characterised by a loose cluster of smaller rural 
lots with associated dwellings. Refer to image below and Figure 4. 
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Generally, the size of these small rural housing properties ranges from 1 
hectares to less than 25 hectares. The pattern also includes a few larger lots in 

the range of 100 hectares. 
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Section 2.0 THE PROPOSAL 

It is proposed to establish a dwelling within the subject land at the location 
indicated in the attached site plan and the image below. 
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The floor plan and elevations of the proposed dwelling are provided in the 
submitted building design plans (refer attached). The building is a single 
storey rural design comprising 3 bedrooms; open plan kitchen/family area; 
bathroom; and laundry. 

The external finishes of the proposed dwelling comprise lightweight 
cladding; Colorbond roof sheeting; and powder coated aluminium window 
and door frames. The colour scheme comprises subdued non-reflective tones 
to ensure the building integrates with the rural landscape. 

The access off Wombat Road via a rural gate provides access to the property. 
However, a new access off Wombat Road will be constructed in a more 
suitable position. The driveway will be extended as required to provide 
access to the new dwelling. 

In terms of servicing: 

• Water supply will be provided via on site means.

• Effluent disposal will be undertaken on-site subject to site assessment to
comply with On-Site Sewage Management for Single Households and
AS/NZS 1547:2000 On-site Domestic Wastewater Management.

• The dwelling will be connected to telephone and electricity services in
accordance with the requirements of the relevant supply authority.

• Stormwater not captured on site for water supply purposes will be
returned to the rural catchment in a non-erosive manner.
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Sectlon3.o TOWN PLANNING CONSIDERATIONS 

In determining the application, Council must take into consideration the 
relevant matters under section 4.15 of the Environmental Planning and 
Assessment Act, 1979. These are assessed below. 

3.1 PROVISIONS OF ENVIRONMENTAL PLANNING INSTRUMENTS 

3.1.1 Harden Local Environmental Plan 2011 

The proposal is subject to the provisions of Hilltops Local Environmental Pl.an 
2011 (the LEP). A consideration of the relevant matters is provided below. 

Zoning 

The subject land is zoned RUl Primary Production. The zone objectives are: 

• To encourage sustainable primary industry production by maintaining and
enhancing the natural resource base.

• To encourage diversity in primary industry enterprises and systems
appropriate for the area.

• To minimise the fragmentation and alienation of resource lands.

• To minimise conflict between land uses within this zone and land uses
within adjoining zones.

• To encourage the development of non-agricultural land uses that are
compatible with the character of the zone.

The consistency of the development in relation to the zone objectives is 
considered later in this report in Section 4.3. 

Permissibility 

Dwellings are permissible in the RUl Zone. 

The subject land has an area of 5.3 hectares and does not satisfy the MLS of 
40 hectares to permit a dwelling as required by Clause 4.2A(3)(a) of the LEP. As 
such a variation is sought to vary the development standard pursuant to 
Clause 4.6 Exceptions to Development Standards. A detailed justification to 
vary the development standard is provided in Section 4 of this report. 

Clause 1.2 Aims of Plan 

The aims of the LEP are as follows: 
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1. This Plan aims to make local environmental planning provisions for land in
Harden in accordance with the relevant standard environmental planning
instrument under section 3.20 of the Act.

2. The particular aims of this Plan are as follows-

(aa) to protect and promote the use and development of land for arts and cultural 
activity, including music and other performance arts, 

(a) to protect and encourage a diversity of sustainable primary industry
production,

(b) to protect primary industry production areas from conflicting land uses,

(c) to encourage the proper management, development and conservation of
natural and human resources in Harden by protecting, enhancing, managing
and conserving-

i) areas of high scenic or recreational value, and 

ii) areas of significance for nature conservation, and

iii) timber, minerals, soil, water, vegetation and other natural resources, and

iv) landscapes, places and buildings of archaeological or heritage
significance,

(d) to provide opportunities for-

i) industrial relocation and development, employment, economic and 
enterprise growth, and 

ii) the expansion of Harden-Murrumburrah township and village areas to
meet future urban growth needs, and

iii) rural small holding subdivisions,

(e) to encourage a built environment which is attractive to visitors, residents and
investors,

The consistency of the development in relation to the aims of the LEP is 
considered later in this report in Section 4.3. 

Clause 4.1 Minimum Subdivision Lot Size 

Clause 4.1 is applicable to the extent that it sets the minimum lot size (MLS) 
for the RUl zone and underpins the permissibility for a dwelling pursuant to 
Clause 4.2A(3)(a). 
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Given that the subject land does not satisfy the MLS of 40 hectares to permit 
a dwelling as required by Clause 4.2A(3)(a) of the LEP; the applicant seeks to 
vary the development standard pursuant to Clause 4.6 of the LEP, so that a 
dwelling may be permitted on the subject land. The justification to vary the 
development standard requires consideration of the underlying objectives of 
the MLS. 

The objectives of the MLS as provided in Clause 4.1 are as follows: 

a) to prevent fragmentation of primary industry land,

b) to recognise the existing settlement pattern as the most appropriate
form of land use,

c) to ensure lot sizes are appropriate for the use of the land to minimise
land use conflicts.

Clause 4.2A Erection of dwelling houses on land in certain rural zones 

Clause 4.2A of the LEP applies to the development and provides as follows. 

1) The objectives of this clause are as follows-

a) to minimise unplanned rural residential development, and

b) to enable the replacement of lawfully erected dwelling houses in certain
rural and residential zones.

2) This clause applies to land in the following zones-

a) Zone RUl Primary Production,

b) Zone RU4 Primary Production Small Lots,

c) Zone RS Large Lot Residential.

3) Development consent must not be granted for the erection of a dwelling
house on land in a zone to which this clau.se applies, and on which no dwelling
house has been erected, unless the land is-

a) a lot that is at least the minimum lot size specified for that land by the Lot 
Size Map, or 

b) a lot created before this Plan commenced and on which the erection of a
dwelling house was permissible immediately before that commencement, or

c) a lot resulting from a subdivision for which development consent (or
equivalent) was granted before this Plan commenced and on which the
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erection of a dwelling house would have been permissible if the plan of 
subdivision had been registered before that commencement, or 

d) an existing holding.

The subject land has an area of 5.3 hectares and does not satisfy the MLS of 
40 hectares to permit a dwelling as required by Clause 4.2A(3)(a) of the LEP. 

Clause 4.6 Exce tions to develo ment standards 

Clause 4.6 enables the development standard to be varied and provides as 
follows: 

(1) The objectives of this clause are as follows-

a) to provide an appropriate degree of flexibility in applying certain
development standards to particular development, 

b) to achieve better outcomes for and from development by allowing
flexibility in particular circumstances.

(2) Development consent may, subject to this clause, be granted for development
even though the development would contravene a development standard
imposed by this or any other environmental planning instrument. However,
this clause does not apply to a development standard that is expressly
excluded from the operation of this clause.

(3) Development consent must not be granted for development that contravenes
a development standard unless the consent authority has considered a written
request from the applicant that seeks to justify the contravention of the
development standard by demonstrating-

a) that compliance with the development standard is unreasonable or
unnecessary in the circumstances of the case, and 

b) that there are sufficient environmental planning grounds to justify
contravening the development standard

(4) Development consent must not be granted for development that contravenes
a development standard unless-

a) the consent authority is satisfied that-

1. the applicant' s written request has adequately addressed the matters
required to be demonstrated by subclause (3), and

ii. the proposed development will be in the public interest because it is
consistent with the objectives of the particular standard and the objectives
for development within the zone in which the development is proposed to
be carried out, and
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b) the concurrence of the Planning Secretary has been obtained.

(5) In deciding whether to grant concurrence, the Planning Secretary must
consider-

a) whether contravention of the development standard raises any matter of
significance for State or regional environmental planning, and 

b) the public benefit of maintaining the development standard, and

c) any other matters required to be taken into consideration by the Planning
Secretary before granting concurrence.

(6) Development consent must not be granted under this clause for a subdivision
of land in Zone RUl Primary Production, Zone RU2 Rural Landscape, Zone RU3
Forestry, Zone RU4 Primary Production Small Lots, Zone RU6 Transition, Zone
RS Large Lot Residential, Zone E2 Environmental Conserv?ition, Zone E3
Environmental Management or Zone E4 Environmental Living if-

a) the subdivision will result in 2 or more lc:,ts of less than the minimum area
specified for such lots by a development standard, or 

b) the subdivision will result in at least one lot that is less than 90% of the
minimum area specified for such a lot by a development standard.

Not� 

When this Plan was made it did not include Zone RU2 Rural Landscape, Zone RU3 
Forestry, Zone RU6 Transition, Zone E2 Environmental Conservation, Zone E3 
Environmental Management or Zone E4 Environmental Living. 

(7) After determining a development application made pursuant to this clause,
the consent authority must keep a record of its assessment of the factors
required to be addressed in the applicant' s written request referred to in
subclause (3).

(8) This clause does not allow development consent to be granted for
development that would contravene any of the following-

a) a development standard for complying development,

b) a development standard that arises, under the regulations under the Act,
in connection with a commitment set out in a BASIX certificate for a
building to which State Environmental Planning Policy (Building

Sustainability Index: BASIXJ 2004 applies or for the land on which such a
building is situated,

c) clause 5.4.

The relevant provisions of Clause 4.6 are considered in detail later in this 
report in Section 4.2. 
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Clause 6.2 Biodiversit Protection Terrestrial Biodiversi 

According to the Natural Resources Biodiversity Map the small areas of 
native timber in the eastern section of the subject land are identified as 

having "Sensitive Land" (Significant Vegetation). As such, Clause 6.2 of the 
LEP is applicable and provides as follows: 

(1) The objective of this clause is to maintain terrestrial biodiversity, including the
following-

(a) protecting native fauna and flora,

(b) protecting the ecological processes necessary for their continued

existence,

(c) encouraging the recovery of native fauna and flora and their habitats.

(2) This clause applies to land identified as "Significant Vegetation" on
the Natural Resources Biodiversity Map.

(3) Before determining a development application for development on land land
to which this clause applies, the consent authority must consider-

{a) any potential adverse impacts from the proposed development on the
following-

1. the condition and significance of the vegetation on the land and
whether it should be substantially retained,

II. the importance of the vegetation in that particular location to native
fauna,

m. any potential to fragment, disturb or diminish the biodiversity values

of the land,

IV. the condition and role of the vegetation as a habitat corridor, and

(b) any proposed measures to minimise or mitigate those impacts.

(4) Development consent must not be granted to development on land to which
this clause applies unless the consent authority is satisfied that-

(a) the development is designed, sited and will be managed to avoid any
adverse environmental impact, or

{b) if that impact cannot be avoided-the development is designed, sited and 
will be managed to minimise that impact, or 

(c) if that impact cannot be minimised-the development will be managed to
mitigate that impact.
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The potential impacts on biodiversity are minimal and are considered later in 
this report at Section 3.5.7. 

Clause 6.3 Riparian Land and watercourses 

The subject land lies within an area identified as riparian land and proximity 
to a watercourse. As such, Clause 6.3 of the LEP applies and provides as 
follows: 

(1) The objective of this clause is to protect or improve the following

(a) the water quality within watercourses,

(b) the stability of the bed and banks of watercourses,

(c) aquatic and riparian habitats,

(d) the ecological processes within watercourses and riparian areas.

(2) This clause applies to land situated within a watercourse, or within 40 metres
of the top of the bank of any watercourse, identified on the Natural
Resources Water Map.

(3) Before determining a development application for development on land to
which this clause applies, the consent authority must consider the following
matters-

(a) any potential adverse impacts on-

1. the water quality within the watercourse,

Il. aquatic and riparian habitats and ecosystems,

m. the stability of the bed, shore and banks of the watercourse,

IV. the passage of fish and other aquatic organisms within or along
the watercourse,

(b) the likelihood that the development will increase water extraction from
the watercourse,

(c) any proposed measures to minimise or mitigate those impacts.

(4) Development consent must not be granted to development on land to
which this clause applies unless the consent authority is satisfied that-

(a) the development is designed, sited and will be managed to avoid any
adverse environmental impact, or
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(b) if that impact cannot be avoided, and having taken into consideration
feasible alternatives, the proposed design, construction and operational
management of the development will mitigate and minimise those
impacts to a satisfactory extent.

The potential impacts on riparian land and watercourse are minimal and are 
considered later in this report at Section 3.5.5. 

Clause 6.4 Groundwater vulnerability 

The subject land lies within an area of groundwater vulnerability as identified 
on the Groundwater Vulnerability MaR. As such Clause 6.4 of the LEP applies 
and provides as follows: 

(1) The objective of this clause is to maintain the hydrological functions of key
groundwater systems and to protect vulnerable groundwater resources from
contamination as a result of inappropriate development.

(2) This clause applies to land that is identified as "Groundwater Vulnerability"
on the Natural Resources Water Map.

(3) Before determining a development application for development on land to
which this clause applies, the consent authority must consider-

(a) any potential adverse impacts the proposed development may have on the
characteristics of the groundwater present in the area, and

(b) any risk of groundwater contamination from the proposed development,
including from on-site storage or disposal of solid or liquid waste and
chemicals, and

(c) any cumulative impacts the proposed development may have on
groundwater, including impacts on nearby groundwater extraction for a
potable water supply or stock water supply, and

(d) any adverse effect on groundwater dependent ecosystems.

(4) Development consent must not be granted to development on land to which
this clause applies unless the consent authority is satisfied that-

(a) the development is designed, sited and will be managed to avoid any
adverse environmental impact, or

(b) if that impact cannot be avoided, and having taken into consideration
feasible alternatives, the proposed design, construction and operational
management of the development will mitigate and minimise those impacts
to a satisfactory extent.
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The potential impacts on groundwater resources are addressed as follows: 

• An on-site effluent disposal assessment has been prepared in accordance

with Australian Standard 1547, On-site domestic wastewater management,

and the Environment and Health Protection Guidelines, On-site sewage

management for single households (1998), Department of Urban Affairs

and Planning. The assessment recommends an evapotranspiration trench

and septic treatment system to service the proposed dwelling ensuring the

application, treatment and disposal of effluent is undertaken in a

satisfactory manner.

• The proposed use does not involve the production, storage or disposal of

large quantities of other liquid wastes or chemicals, and none that would

easily find their way to groundwater resources.

Clause 6.8 - Essential servic�s 

Clause 6.8 provides that development consent must not be granted to 
development unless the consent authority is satisfied that any of the 
following services that are essential for the development are available or that 
adequate arrangements have been made to make them available when 
required: 

a) the supply of water,

b) the supply of electricity,

c) the disposal and management of sewage,

d) stormwater drainage or on-site conservation,

e) suitable vehicular access.

The proposal will satisfy the requirements of this clause as follows: 

• The supply of water; drainage of stormwater; and management of

domestic wastewater will be undertaken via on-site means in

accordance with Councils normal requirements for rural dwellings.

• The provision of power to the development is proposed either by:

Extension of the backbone electricity supply in accordance with 

Essential Energy requirements; or 
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solar panels and batteries. 

• The development will obtain road access via the existing arrangements

that serve the subject land.

3.1.2 State Environmental Planning Policy 44- Koala Habitat Protection 

This policy aims to encourage the proper conservation and management of 

areas of natural vegetation that provide habitat for koalas to ensure a 

permanent free-living population over their present range and reverse the 

current trend of koala population decline: 

a) by requiring the preparation of plans of management before

development consent can be granted in relation to area of core koala

habitat;

b) by encouraging the identification of areas of core koala habitat; and

c) by encouraging the inclusion of areas of core koala habitat in

environment protection zones.

The proposed dwelling and new access have been strategically located in 

cleared areas of the site and will not impact upon existing native timber. 

3.2 PROVISIONS OF DRAFT ENVIRONMENTAL PLANNING INSTRUMENTS 

The Draft Hilltops Local Environmental Plan 2021 applies to the proposed 
development. 

The Draft Hilltops LEP 2021 consolidates the LEP Clauses of the three 
Council areas that now form the Hilltops Local Government Area. 

The Community Consultation closed 26 April 2021 and the Draft LEP is 
awaiting endorsement. The clauses below are derived from the Planning 
Proposal submitted to NSW Planning Portal. 

The Draft Hilltops LEP 2021 Mapping provides LEP matters applicable to the 
subject land, which have been compared to the current LEP matters below. 
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LEP Matter Draft LEP Matter Hilltops Harden LEP 2011 

LEP 2021 

Land Zoning Map Proposed Zone RUl Zoned RUl Primary 

Primary Production Production 

Lot Size Map MLS 40 hectares M LS 40 hectares 

Herit<;1ge Map Not with a Conservation Not within a Conservation 

Area Area. 

No heritage items in No heritage items in 

vicinity of subject land vicinity of subject land 

Terrestrial Biodiversity Not identified as high 

Map/ Natural soil erodibility or dryland 

Resources Land Map/ salinity Identified as comprising 

Natural Resources biodiversity value. 

Biodiversity Identified as sensitive 

land (significant 

vegetation) 

Groundwater Groundwater vulnerable. Groundwater vulnerable 

Vulnerability Map (refer comments in Section

3.5.5 of this report). 

Watercourse Map Wombat Creek identified Wombat Creek identified 

as Sensitive waterway. as Sensitive waterway. 

Additional Permitted Not applicable Not applicable 

Uses Map 
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LEP Matter Draft LEP Matter Hilltops Harden LEP 2011 

LEP 2021 

Flood Planning Map No data Not a flood planning area 

Zoning 

The subject land is proposed to be zoned RUl Primary Production pursuant 
to the Draft Hilltops LEP 2021. The proposed zone objectives are as follows: 

a) To encourage sustainable primary industry production by maintaining and
enhancing the natural resource base.

b) To encourage diversity in primary industry enterprises and systems
appropriate for the area.

c) To minimise the fragmentation and al,ienation of resource lands.

d) To minimise conflict between land uses within this zone and land uses within
adjoining zones.

e) To encourage competitive rural production and associated economic
developme·nt by maintaining and enhancing local and regional transport and
communications connectivity and accessibility to national and global supply
chains.

f) To maintain areas of high conservation value vegetation.

g) To encourage development that is in accordance with sound management
and land capability practices, and that takes into account the natural
resources of the locality.

h) To protect and enhance the water quality of receiving watercourses and
groundwater systems and to reduce land degradation.

i) To encourage the development of non-agricultural land uses that are
compatible with the character of the zone.

In response to the proposed objectives: 

• Draft aims (a)-(d) and (i) are consistent with the objectives of the RUl
Primary Production Zone within the Harden LEP 2011 and are addressed
in Section 4.3 of this report.
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• Draft aim (e) relates to provision of local and regional transport and
communications connectivity that is not relevant to this proposal.

• In consideration of Draft aim (f) and (g):

- The proposed dwelling is sited in a cleared area of the site negating

any requirement to clear vegetation.

- The subject land has suffered noxious weed infestation that has
recently been brought under some level of control. Onsite
management can continue to manage weed outbreaks and enhance
biodiversity values.

- The subject land does not comprise forestry resources.

- There are no native timber or grasses that would be disturbed by
the development, the surrounds comprise mostly cleared grazing
land.

- The proposed development has a neutral to positive effect on the
natural resource base of the locality.

• In consideration of Draft aim (h) the proposal does not present any
matters that would cause adverse impacts on water quality. The
proposed dwelling is generously sited from the defined watercourse.

• Draft aim (g) relates to non-agricultural land uses and is not relevant to
this application.

Aims 

The proposed Aims of the Draft Hilltops LEP 2021 are: 

(1) The particular aims of this Plan are as follows:

(a) To advance the environmental, economic, and social goals of Hilltops.

{b) To enable the quality of the built, rural and natural environment of 
Hilltops provides the lifestyles sought by current and future residents 
including: 

I. Sustaining the rural lifestyle and liveability of Hilltops Communities

II. Connected, safe and accessible communities

III. Diverse and affordable housing options
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IV. Timely and efficient provision of infrastructure

V. Sustainable building design and energy efficiency
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{c) To build and sustain healthy, diverse and empowered communities that 
actively participate in p<lanning and managing their future including: 

L Social infrastructure is appropriately planned and located in response 
to demand and demographic change 

II. Protect and enhance cultural heritage values

III. Land management practices support sustainable outcomes including
Water efficiency

IV. Siting and arrangement of land uses for development in response to
climate change

V. Planning development to manage emissions

VI. Planning decisions recognise basic needs expectations diverse
community members

(d) To facilitate a strong and diverse economy providing a range of services
a:s well as diverse employment and economic opportunities for residents
and investors alike including:

I. Protect employment lands including rural lands, from incompatible
land uses and enhance productivity over time

IL Strengthen accessibility to expand markets for economic activity

III. Adaptable to assist in generating economic activity and value adding
opportunities

IV. Long term sustainable productivity while

V. Intensive agriculture are supported subject ta the full consideration
of soil types topography and environmental impact.

VI. Providing an environment for job creation and economic activity

VII. Major enabling infrastructure projects are advocated planned and

facilitated.

VIII. Innovative renewable energy projects are fostered and encouraged

(e) To recognise and sustain the diverse natural environment and
associated natural resources that underpin the liveability and economic
productivity of Hilltops.
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L Further development is avoided in areas with a high exposure to 
natural hazards. 

II. Alterations to natural systems, such as natural flow regimes and
floodplain connectivity, are minimised by

IIL effective management of riparian environments to reduce risk. 

IV. The retention and protection of remnant vegetation.

V. Support revegetation of endemic vegetation to assist in sustaining
natural resource values, reducing impacts of invasive weeds and the
capacity of rural landscapes to support biodiversity.

VI. Establishment of buffers and setbacks to minimise impacts of
conflicting uses and environmental values, including consideration of
potential impacts on noise, water, biosecurity and air quality.

VII. Water in the region is managed on a sustainable and total water cycle
basis to provide sufficient quantity and quality of water for
consumptive uses, while protecting biodiversity and the function and
health of ecosystems, including their resilience.

In response to the Draft LEP aim objectives: 

• The proposal has a neutral to positive effect on the environmental,
economic and social goals of the region [Aim (l)(a)].

• With regard to Aim (l)(b)

- The proposal is consistent with Aim(b)(I) as it seeks to reinstate a
dwelling entitlement on a rural small holding to achieve a rural
lifestyle parcel within close proximity to a village.

- The proposal would have a neutral to positive effect on connected,
safe and accessible communities. (Aim (b)(D)).

- The provision of additional rural parcels that offer rural-lifestyle living
may contribute to diverse and affordable housing options. (Aim

(b)(Ill)).

Aim (b)(IV) is relates to provIsIon of infrastructure which 1s not
relevant to this proposal.

- The proposed dwelling is designed in accordance with the relevant
sustainable building design and energy efficiency requirements. It is
modest in size servicing the needs of the landholder. (Aim (b)M).
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• In response to Aim (l)(c):
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- The provision of social infrastructure is not relevant to the proposed
development. (Aim (c)(I))

- There are no cultural herita,ge items identified on the subject land
(Aim (c)(m).

- The proposed development is designed and constructed in
accordance with relevant sustainable building design and energy
efficiency requirements (Aim (c)(III)).

- Aim (c)(IV) relates to siting and arrangement of land uses and is not
relevant to this proposal. The proposal does not alter the primary use
of the land as agriculture.

- The proposed development has incorporated principals to minimise
emissions including a north facing living area to maximise solar
access and a modest size suitable for the landholder' s
requirements (Aim (c)(V)).

- Aim (c)(VI) is applicable to the decision making process of Council.

- Aim (d) relates to the support and provision of employment and
economic opportunities. Whilst the proposed development is not
relevant to the facilitating of these activities, it will engage local
tradesmen and business people as well as increasing local
population having a positive effect on the community.

• In response to Aim (e}:

- Aim (e)(I) relates to development with high exposure to natural
hazards and is not relevant to this proposal.

- Aim (e)(II) and (Ill) relates to alterations to natural systems, natural
flow and floodplain connectivity and is not relevant to this proposal.

- The proposal does not involve and clearing of remnant vegetation
and therefore consistent with Aim (e)(IV).

- The proposal has a neutral to positive effect on Aim (e)M as the
proposal will facilitate onsite management of the land enhancing the
rural landscape and continue the weed control practices.

- The:jro osed development has adequate setbacks to all boundaries
as . sthe areas identified as having biodiversity value and retains
the pn . ry function of agricultural grazing land (Aim (e)(VI)).

J f 
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Aim (e)(VII) relates to management of water and is not relevant to 
this proposal. 

Minimum Lot size 

The proposed objectives of the minimum lot size in relation to rural land are: 

a} to ensure land use and development are undertaken on appropriately sized
parcels of land.

b) to facilitate the orderly and economic use and development of rural lands for
rural and related purposes,

c) to sustain primary production and natural resource values

d) to prevent fragmentation of primary production agricultural land,

e) to minimise potential for land use conflict, between other land uses and

primary production land uses

f) to protect supply chain for primary production land uses including natural

resources and access to markets.

In response to the draft objectives relating to MLS: 

• The subject land is an existing parcel having not been altered since its
creation and remains commensurate in terms of size with other rural
residential properties lot sizes in the locality (Aim (a)).

• The proposed development does not seek to alter the orderly and

economic use of rural lands in the locality (Aim (b)).

• The proposed development has a neutral to positive effect on the
primary production and natural resource value does not alter the
existing output of agricultural production in the locality (Aim (c)).

• The proposed development does not alter the existing parcel or the

wider settlement pattern. The parcel is not isolated in the sense that it
relativel_y dose to the township of Wombat and within a development
pattern that comprises smaller rural residential properties (Aim (d)).

• The lot size accommodates an efficient site layout. The proposed
dwelling site is not constrained by any topographical, physical or
environmental features. In this regard the dwelling site is well elevated;
well drained, clear of native timber and clear of the defined watercourse.
(Aim {e)).
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• Aim (f) relates to supply chain and access to markets and is not relevant
to this proposal.

Biodiversity 

The draft Clause relating to terrestrial biodiversity is: 

The objective of this clause is to maintain terrestrial and aquatic biodiversity, 

including-

• protecting native fauna and flora, and

• protecting the ecological processes necessary for their continued existence,

and

• encouraging the recovery of native fauna and flora and their habitats.

This clause applies to land identifi•ed as "Areas of High Biodiversity" on 

the map to be available from DPIE,NSW. 

Before determining a development application for land to which this clause 

applies, the consent authority must consider any adverse impact from the 

proposed development on -

• a native ecological community, and

• the habitat of any threatened species, populations or ecological community,

and
• biodiversity structure, function and composition of the land, and

• a regionally significant species of fauna and flora or habitat, and

• habitat elements providing connectivity.

Development consent must not be granted to development on land to which this 

clause applies unless the consent authority is satisfied that-

• the development is designed, sited and will be managed to avoid any adverse

environmental impact, or

• if that impact cannot be avoided-the development is designed, sited and will

be managed to minimise that impact, or

• if that impact cannot be minimised-the development will be managed to

mitigate that impact.
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In response to the draft clause relating to Biodiversity, refer to Section 3.5.7. 

Essential Services 

The Draft Clause relating to the provision of essential services is as follows: 

Development consent must not be gr,anted to development on land to which this 

clause applies unless the consent authority is satisfied that any of the following 

services that are essential for the proposed development are available or that 

adequate arrangements have been made to make them available when 

required-

• the supply of water,

• the supply of electricity,

• the disposal and management of sewage,

• stormwater drainage or on-site conservation,

• suitable road access.

The proposal will satisfy the requirements of this clause as follows: 

• The supply of water; drainage of stormwater; and management of

domestic wastewater will be undertaken via on-site means in accordance

with Councils normal requirements for rural dwellings.

• The provision of power to the development is proposed either by:

Extension of the backbone electricity supply in accordance with 

Essential Energy requirements; or 

- On-site means, in line with alternative energy resources such as solar

panels and batteries.

• The development will obtain road access via the existing arrangements

that serve the subject land.

Riparian Land and Watercourses 

The Draft Clause relating to land comprising a watercourse is as follows: 
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The objective of this clause is to maintain the hydrological functions of riparian 

land, waterways, and aquifers, including protecting-

• water quality, and

• natural water flows, and

• the stability of the bed and banks of waterways, and

• groundwater systems.

This clause applies to land identified as "Riparian Corridor" or "Groundwater 

Vulnerability" on the map to be available from DPIE, NSW. 

Before determining a development application for development on land to 

which this clause applies, the consent authority must consider-

• whether or not the development is likely to have any adverse impact on the

following-

• the water quality and flows within the watercourse,

• aquatic and riparian species, habitats and ecosystems of the watercourse,

• the stability of the bed and banks of the watercourse,

• the free passage of fish and other aquatic organisms within or along the

watercourse,

• any future rehabilitation of the watercourse and riparian areas, and

• whether or not the development is likely to increase water extraction from

the watercourse, and

• any appropriate measures proposed to avoid, minimise or mitigate the

impacts of the development.

Development consent must not be granted to development on land to which

this clause applies unless the consent authority is satisfied that-

• the development is designed, sited and will be managed to avoid any

adverse environmental impact, or

• if that impact cannot be avoided-the development is designed, sited and

will be managed to minimise that impact, or

• if that impact cannot be minimised-the development will be managed to

mitigate that impact.
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Groundwater Vulnerability 

The Draft Clause relating to land comprising groundwater vulnerability is as,

follows: 

The objectives of this clause are as follows-

• to maintain the hydrological functions of key groundwater systems,

• to protect vulnerable groundwater resources from depletion and

contamination as a result of development.

This clause applies to land identified as "Groundwater vulnerable" on 

the Groundwater Vulnerability MaP.. 

Before determining a development application for development on land to 

which this clause applies, the consent authority must consider the following-

• the likelihood of groundwater contamination from the development

(including from any on-site storage or disposal of solid or liquid waste and

chemicals},

• any adverse impacts the development may have on groundwater dependent

ecosystems,

• the cumulative impact the development may have on groundwater

(including impacts on nearby groundwater extraction for a potable water

supply or stock water supply),

• any appropriate measures proposed to avoid, minimise or mitigate the

impacts of the development.

Development consent must not be granted to development on land to which 

this clause applies unless the consent authority is satisfied that-

• the development is designed, sited and will be managed to avoid any

significant adverse environmental impact, or

• if that impact cannot be reasonably avoided-the development is designed,

sited and will be managed to minimise that impact, or

• if that impact cannot be minimised-the development will be managed to

mitigate that impact.

Refer to Section 3.5.5 on matters of groundwater vulnerability. 

227



Proposed Dwelling 

lot 2'10 in DP 753632, Wombat Road, Wombat Page 32 

Clause 4.6 Exceptions to Development Standards 

The draft Clause relating to proposed development seeking to vary the 
development standards (Clause 4.6) is not publicly available. It is likely that 
there will be no significant departure to Clause 4.6 of the existing LEP which 
has been addressed in Section 4. 

3.3 PROVISIONS OF DEVELOPMENT CONTROL Pl.ANS 

There is no applicable Development Control Plan that applies to the former 
Harden Shire Council area. 

3.4 MATTERS PRESCRIBED BY THE REGULATIONS 

Clause 92 of the Environmental Planning and Assessment Regulation 2000 
prescribes certain matters that must be considered by Council when 
determining a development application. There are no matters relevant to the 
proposed development. No BASIX assessment is required as the proposal is 
for a Transportable Dwelling under Section 68. 

3.5 THE LIKELY IMPACTS OF THE DEVELOPMENT 

The potential impacts of the development are considered below. 

3.5.1 Generally 

The proposed development is considered to have minimal potential to 
generate any impacts that would adversely affect the quality of the 
environment of the locality. 

3.5.2 Visual Impact 

The visual impacts of the development are considered satisfactory due to the 
following: 

• The building design is modest and sympathetic with the rural setting.
The overall appearance will be low-profiled horizontal massing. The
external finishes are appropriate and will comprise subdued neutral
tones to assist with visual integration.

• The proposed dwelling is well setback from boundaries and not easily
viewed from the surrounding road network or properties.

• All mature vegetation will be retained allowing the proposed
development to integrate into the natural landscape.
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• The existing vegetation within the southern part of the property in
conjunction with the vegetation along the northern and eastern
boundaries will assist to screen the dwelling.

• It is a reasonable expectation that future residents of the land would
undertake landscaping of the site on a continual basis to not only assist
with visual integration but to also enhance the amenity of their
immediate surroundings. This will also seek to improve the management
of noxious weeds.

• The proposed dwelling has been sited away from the existing dwelling
on the adjoining property to the north to reduce the visual impact and
enhance privacy.

3.5.3 Cultural Values 

The archaeological value of the site is considered minimal. It has been highly 

modified for several years from its original state due to the stock grazing and 

the existing surrounding residential land use pattern. 

In the event that unrecorded Aboriginal relics are uncovered during 

development, work should immediately stop and both the NSW National 

Parks and Wildlife Service and the Local Aboriginal Land Council will be 

notified. 

The European Heritage of the area is recognised in Schedule 5 of Local 

Environmental Plan 2011 which lists items of environmental heritage that are 

to be protected and conserved in accordance with the relevant provisions of 

the LEP. Following a review of Schedule 5 and the LEP mapping, and the 

Draft Mapping of the Draft Hilltops LEP 2021 it is concluded that there are no 

identified items of environmental heritage within or near the subject land 

that require heritage assessment. 

3.5.4 Traffic Impact 

The proposed dwelling is not likely to generate unreasonable traffic impacts 
due to the following: 

• A new access will be constructed to an all weather standard to service
the proposed dwelling (current access is considered to have poor driver
sight lines and would site dwelling too close to boundaries and adjoining
residential dwellings).
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• Access off Wombat Road is in a suitable location that would not impede
other vehicle movements along Wombat Road. Wombat Road is a
bitumen dual carriageway road. There is no intersection within a
reasonable distance that will be affected by this development.

• The road surface and carriageway width is considered satisfactory to
accommodate the modest traffic increase that would occur as a result of
the proposed dwelling. The intersection standard will be improved.

• Surrounding the site, a rural access immediately opposite the proposed
access location provides for vehicle movement for the rural property [n a
safe manner.

3.5.5 Water Quality 

The proposed development is unlikely to generate adverse impacts upon 
water quality. The site of the proposed dwelling is in a location furthest 
from the defined watercourse (at least 145 metres) and the following 
measures would mitigate potential impacts: 

• Erosion and sediment control devices should be placed during the
construction phase. Retention of the existing pasture around the
disturbed area would reduce mass movement of sediment.

• Immediately after construction works have been completed the
exposed areas should be re-sown with appropriate grass species. The
erosion and sediment contro1 devices installed at the construction
phase should remain in place until revegetation of the exposed areas
has occurred.

• Stormwater drainage from the proposed dwelllng should be provided
in a manner that returns flows to the rural catchment at non erosive
velocities.. In this. regard the following measures may mitigate potential
impacts:

- Implement appropriate erosion and sediment control devices.

- Collect roof water in rain water tanks for water supply.

- Provide appropriate drains from driveway and paved areas with
adequate scour protection measures as required.

• Water quality can be maintained by:

- Ensuring adequate erosion and sediment control measures are
implemented as discussed above.
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- Ensuring that the on-site effluent disposal system is in accordance
with On-Site Sewage Management for Single Households (which is
an all-of-government approach to on site effluent disposal) and
AS/NZS 1547:2000 On-site Domestic Wastewater Management.

3.5.6 Natural Resources 

There are no aspects of the proposed development that would cause 
adverse impacts upon vegetation, timber production, land capability (soil 
resources and stability) or water resources. In this regard: 

• The proposal does not require removal of native timber. The
development site has been located to avoid any clearing of vegetation.

• The subject land does not represent a source of timber production.

• There are no aspects of the proposal that would cause impact upon
soils or their stability.

• There are no aspects of the proposal that would adversely impact upon
water resources.

• The proposal was facilitate on-site land management and improve the
noxious weeds outbreak the property has suffered.

3.5.7 Biodiversity 

The potential impacts on biodiversity are assessed via the Biodiversity 

Conservation Act 2016 {BCA 2016). 

It is necessary to determine if the proposed development will trigger the 

Biodiversity Offsets Scheme threshold or is likely to significantly affect 

threatened species based on the test of significance in Section 7.3 of 

the B,CA 2016. In this regard, Section 7.2(1) of the BCA 2016 provides as 

follows: 

Section 7 .2(1) 

Development or activity "likely to significantly affect threatened 

species" 

For the purposes of this Part, development or an activity is likely to significantly 

affect threatened species if: 
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