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Planning Agreement Policy 

 

Introduction  
Hilltops Council (Council) is committed to ensuring a fair, transparent and accountable process 
for developers seeking to enter into Planning Agreements to which Council is a party.  
Planning Agreements facilitate provision of complex infrastructure in connection with Planning 
Proposals (rezoning applications) or Development Applications under the Environmental 
Planning and Assessment Act 1979 (the Act). Agreements allow a level of flexibility in 
Council’s development contribution system and may authorise contributions for a variety of 
public purposes some of which extend beyond the scope of Council’s Section 94 or 94A 
Contribution Plans (Section 7.11 or 7.12 Contribution Plans). 
 
This Policy establishes a framework to guide consideration and administration of Planning 
Agreements lodged with Council pursuant to Section 7.4 of the Act.  
 

  

Policy Title Planning Agreement Policy 

Responsible Manager(s) Director Planning 

Contact Officer(s) Director Planning and Senior Strategic Land Use Planner 

Directorate Planning 

Approval Date 24 November 2022 

Strategic Focus Area Collaborative 

Delivery Plan Link Hilltops Community Strategic Plan Strategy 1B  
Sustaining and supporting Our Vibrant and Connected towns 
and villages by:  
B5. Maximising our community return on resource and 
development agreements  
Hilltops Council 
Delivery Program 
Action/s  

19. Implement Community Voluntary 
Planning Agreements  with renewable 
energy providers and resource extraction 
facilities. 
 

 

Operational Plan Link  
B5. Maximising our community return on resource and 
development agreements  
 
19. Implement 
Community Voluntary 
Planning Agreements 
with renewable energy 
providers and resource 
extraction facilities.  
 

 
a) Work with renewable energy industry, 
State and Federal government to 
maximise opportunities for local 
community benefits as a result of 
renewable energy infrastructure.  
 
 
b) Work with the Voluntary Planning 
Agreement committees to implement 
associated actions/recommendations  
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Planning Agreement Policy 

 
Objectives/Aims 
This Policy objectives/aims are to: 

 Establish a fair, transparent and accountable framework governing the use of Planning 
Agreements by Council;  

 Provide guidance to developers and the broader community on the use of Planning 
Agreements;  

 Enhance the range of development contributions made by development towards public 
facilities in the Hilltops Local Government Area; 

 Provide a generally applicable test for determining the acceptability of a planning 
agreement, which embraces among other things the concept of reasonableness; 

 Give all stakeholders in development greater involvement in determining the type, 
standard and location of public facilities and other public benefits; and 

 Provide for a more flexible development contributions system.  
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Policy Details 
 
1.1 Application 

This policy applies when a developer seeks to negotiate a Planning Agreement with 
Council, associated with any Complying Development Certificate (CDC), 
Development Application (DA) or Planning Proposal (PP). The Planning Agreement 
could apply to land within the Hilltops local government area (including any land 
owned by the Council), as well as any land outside the Hilltops LGA, where Council 
has entered into a joint Planning Agreement with another council. 

1.2 Legislation and Policy Context 
A Planning Agreement is a voluntary agreement, entered into by one or more 
planning authorities and a developer, where that developer seeks to change an 
environmental planning instrument or who has made, or who proposes to make a 
DA or an application for a CDC, where the following is required to be used for or 
applied towards a public purpose:  

• Dedication of land.  
• A monetary contribution.  
• Material public benefit  
• A combination of some or all of the above.  

 
Part 7, Subdivision 2 of the Environmental Planning and Assessment Act 1979 
(EP&A Act) and Division 1A of the Environmental Planning and Assessment 
Regulation 2000 (EP&A Regulations), prescribes the procedural framework relating 
to the preparation of planning agreements in more detail. 
 

1.3 Planning Agreement Framework 
Council’s Planning Agreements framework consists of the following: 

a) The provisions of Part 7 Division 7.1 Subdivision 2 of the Act; 
b) The provisions of Division 1 of Part 9 of the Environmental Planning and 

Assessment Regulation 2021;  
c) Department of Planning and Environment’s Practice Note on Planning 

Agreements (February 2021); and  
d) This Policy.  
e) Hilltops Council Planning Agreement Procedure 

1.4 Principles 
Planning Agreements will be governed by the following principles:  

a) The negotiation of a Planning Agreement is at the discretion of the Council. 
b) Planning decisions may not be bought or sold through Planning Agreements. 
c) Council will not allow Planning Agreements to improperly fetter the exercise 

of its functions under the Act and its Regulations or other legislation.   
d) Council will not use Planning Agreements for any purpose other than a 

proper planning purpose. 
e) Development that is unacceptable on planning grounds will not be permitted 

because of public benefits offered by developers that do not make the 
development acceptable on planning grounds having regard to the heads of 
consideration set out in Section 4.15 of the Act.  

f) Council will not take into consideration Planning Agreements that are wholly 
unrelated to an application, nor will Council give undue weight to a Planning 
Agreement. 

g) Council will not allow the interests of individuals or interest groups to 
outweigh the public interest when considering a proposed Planning 
Agreement. 
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h) Council will not improperly rely on its position in order to extract unreasonable 
public benefits from developers under Planning Agreements. 

i) Council will avoid, wherever possible, being party to Planning Agreements 
where they also have a stake in the development the subject of the 
Agreements. 

j) Council will not improperly rely on its peculiar statutory position in order to 
extract unreasonable public benefits from developers under Planning 
Agreements. 

1.5 Acceptability Test to be applied to all Planning Agreements 
When considering entering into a Planning Agreement, Council will apply the 
following test in order to assess the desirability of the possible outcome of a 
proposed Planning Agreement:  

• Is the proposed Planning Agreement directed towards a proper and 
legitimate planning purpose having regard to its statutory planning controls 
and other adopted planning policies and the circumstances of the case?  

• Does the Planning Agreement result in a public benefit?  
• Does the Planning Agreement provide for a reasonable means of achieving 

the relevant purpose?  
• Can the Planning Agreement be taken into consideration in the assessment 

of the relevant planning proposal or development application?  
• Will the Planning Agreement produce outcomes that meet the general values 

and expectations of the community and protect the overall public interest?  
• Does the Planning Agreement promote Council’s strategic objectives in 

relation to the use of Planning Agreements?  
• Does the Planning Agreement conform to the fundamental principles 

governing the Councils use of Planning Agreements?  
• Are there any relevant circumstances that may operate to preclude Council 

from entering into the proposed Planning Agreement?  
 

1.5 Matters Council May Consider 
The matters that Council may consider in any negotiations for a Planning Agreement 
include whether: 

• The demands created by the development for new public infrastructure, 
amenities or services are addressed; 

• The facilities and/or services to be provided meet the planning and strategic 
objectives of Council; 

• Mitigation of the impact of development is addressed; 
• Recurrent funding of public facilities is required; 
• Past deficiencies in infrastructure provision that would otherwise prevent a 

development from occurring are addressed; 
• Monitoring the planning impacts of development is required; 
• Compensation for the loss of, or damage to, a public amenity, service, 

resource or asset caused by the developer through its replacement, 
substitution, repair or regeneration is provided for. 

• Planning benefits for the wider community accrue from the Planning 
Agreement; and 

• Any initial or ongoing costs are designated as Council’s responsibility. 
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1.6 Council's Costs of Negotiating, Monitoring and Enforcing a Planning 
Agreement 
Council will require a Planning Agreement to make provision for payment by the 
developer of the Council's costs of and incidental to: 
a) negotiating, preparing and entering into the Agreement (including but not limited 
to staffing costs, consultant fees, legal fees); 
b) registration of the Agreement on the title of any relevant land; and 
c) enforcing the Agreement. 
 
Council may require the Planning Agreement to make provision for a development 
contribution by the developer towards the ongoing administration of the Agreement, 
should this be relevant 
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Governance  
 

This policy should be read in conjunction with any related legislation, codes of practice, 
relevant internal policies, and guidelines. 
 

Document History 

Date Status Version Resolution Description 
September and 
October 2022  

Draft 0.1  Draft Planning Agreement Policy 
reviewed and reformatted 

26 October 2022 Draft 0.2  Draft Planning Agreement Policy 
presented to Council for 
endorsement, public exhibition 28 
days. 

26 October 2022 Draft 0.3 22/249 Draft Planning Agreement Policy be 
placed on public exhibition and 
submissions for 28 days 

24 November 2022 Final 1.0 22/249 No submissions received after 28 
day public exhibition - Planning 
Agreement Policy adopted. 

  
 This Planning Agreement Policy shall be reviewed within 12 months of an election, and 

thereafter at intervals of no greater than four years. Any review will ensure this Policy 
continues to meet all statutory requirements and the operational needs of Hilltops 
Council. The Policy may also be reviewed at other times as determined by Hilltops 
Council. 

 This Policy commences on and from the date of adoption by Hilltops Council as listed 
in the document history and replaces all previous versions. 

 


