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Introduction 
From time-to-time Hilltops Council will need to acquire and dispose of property assets for the 
purpose of exercising its functions under the Local Government Act 1993. 
 
Council has duties and obligations under a range of legislation and regulation applicable to 
property acquisition and disposal. This Policy has been developed in order to provide the 
framework for a transparent process that adheres to the relevant legislation. 
 

Purpose 
This policy acknowledges Hilltops Council (Council) is the custodian and trustee of public 
assets and is required to effectively account for and manage these assets. 
 
This Policy sets out the principles, framework, responsibilities, and processes relating to the 
acquisition, disposal and management of Council property. 
 
Objectives 
The objectives of this Policy are to: 

• ensure the processes adopted in the management of acquisition, disposal and 
management of Council property are transparent, consistent, efficient, impartial, 
accountable, and comply with legislation. 

• identify, manage and mitigate risks associated with the acquisition, disposal and 
management of Council property 

• provide appropriate levels of discretion and flexibility in achieving desired outcomes 
recognising the potentially complex nature of property transactions, the wide variety of 
circumstances, and range of acquisition, disposal and management methods available 
to Council. 

• ensure that dealings involving Council property deliver best value, benefit the 
community, and assist Council in providing services and facilities. 

• ensure that Council acquires property by agreement wherever it is fair and reasonable 
to do so, and only acquires property by compulsory process where agreement cannot 
be reached within a reasonable time and the public interest would be disadvantaged 
by Council not acquiring the property or where compulsory acquisition is a requirement 
of the landowner, such as acquisitions from other government authorities. 
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Scope 
This policy applies to all Councillors, staff and agents of Council and to any other person 
involved in the acquisition and disposal of property for or on behalf of Council and all 
acquisitions and disposals of property by Council excluding property acquired from the State 
of New South Wales under part 5 of the Crown Land Management Act 2016, and Land 
acquired under Section 64 of the Local Government Act or Section 7 of the Environmental 
Planning and Assessment Act 1979, including Planning Agreements. 

 
Policy Statement 
All decisions and actions in relation to the acquisition, disposal and/or management of 
property should have due regard to the following fundamental principles: - 

 Best value for money – achieving ‘best value’ for the whole of the community may 
include both direct and indirect benefits in relation to economic, financial, social 
and environmental outcomes. 

 Transparency – processes should be open to scrutiny and provide full information 
and record the reasons behind decisions. 

 Accountability – demonstrate the best use of public resources and the highest 
level of performance through appropriate record keeping and audit trails. 

 Impartiality – address perceived and/or actual conflicts of interest. 
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Policy Details 
 

1. Delegated Authority 
1.1 The Local Government Act 1993 prohibits the delegation of decisions relating to the 

acquisition or disposal of property. Consequently, a specific resolution of Council is 
required to acquire or divest of property. All negotiations must be conducted on the 
basis that the acquisition is subject to consideration by Council and an appropriate 
resolution adopted. 
 
The General Manager and/or their delegate shall be responsible for the conduct of all 
preliminary negotiations for property acquisitions and disposals in accordance with this 
Policy and/or any resolution of Council, having regard to a valuation provided by an 
appropriately qualified and experienced valuer and any other professional advice 
considered necessary to protect Council’s interests. 

1.2 Confidentiality 
In the majority of proposed acquisition and disposal transactions the information 
contained in reports to Council may confer an advantage upon a person with whom 
Council is, or proposes, to be conducting business.  It would be contrary to the public 
interest for Council to deal with such matters in an open session because release of 
the information could prejudice Council’s ability to obtain the maximum return on the 
property.  
  
Therefore, it is acknowledged that reports to Council on acquisition and disposal 
matters will be generally deemed confidential under Section 10A(2)(c) of the Act. This  
confidentiality may be lifted by Council resolution, if considered to be in the public 
interest. 

2. Acquisitions 
2.1 Council will acquire property for the purpose of carrying out its functions under the 

Local Government Act 1993.  
 
Upon identification of a property acquisition opportunity due diligence and a 
comprehensive assessment of the property must be conducted by Council staff.  
 

Due diligence would normally include a valuation indicating a maximum price, 
identification of funding source and assessment against Council’s long term 
financial plan. 
                                                                                              

On occasion, in order to guarantee the successful securing of the property to 
achieve defined goals and objectives of Council or to acquire property with a view 
to adding value or reducing risk to a current or future larger scheme or 
development goals or objectives for the proposed use of the property that is to be 
acquired may warrant an “Incentive Value” payment to secure the acquisition 
which may not be reflected in the assessed current market value.    
 

Council may make preliminary enquiries and negotiations regarding a possible 
purchase price, within its delegations, any formal offer is to be conditional upon a 
resolution of Council authorising the acquisition.  
 

In carrying out their duties, the delegates of Council shall be responsible for the 
conduct of all negotiations, seek such other professional advice as is considered 
necessary in the circumstances and have regard to the Independent Commission 
Against Corruption’s publication “Direct Negotiations” so far as is appropriate in 
the circumstances. 
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2.2 Land Classification 
All Council property is classified under the Local Government Act 1993 as either  
operational or community land.  
 

The Local Government Act 1993 provides that only operational land can be sold 
and, if an area of community land is identified as being surplus, the property must 
first be reclassified as operational prior to that sale proceeding.  
 

The process for reclassification must be undertaken in accordance with the 
Environmental Planning and Assessment Act 1979.  
 

Council must determine the classification of the property as at the time it resolves 
to acquire the property or in accordance with section 31 of the Local Government 
Act 1993. 

2.3 Method of Acquisition 
Wherever possible Council’s preferred method of acquisition is to acquire property 
through mutual agreement with the owner of the property.  
 
Council has an obligation to provide services to the community and if a property 
acquisition is required for those services and/or public purposes, Council has 
statutory powers to compulsorily acquire property. 
 
Should mutual agreement not be achieved and Council invokes its powers to 
compulsorily acquire the property the Just Terms Compensation Act 1991.  

 In all Property acquisitions governed by the Land Acquisitions (Just Terms 
Compensation) Act 1991, the principles set out in the Land Acquisitions (Just 
Terms Compensation) Act 1991 apply.  
 
These principles apply irrespective of whether the acquisition is with or without the 
agreement of the Landowner. 

2.4 Property Acquisition Procedures 
When a property acquisition opportunity is identified, a comprehensive 
assessment of the property should be conducted in consultation with relevant 
departments within Council. 
 

The assessment may include, but is not limited to: 
• due diligence - this can include but is not limited to legal, environmental, 

planning and commercial investigations 
• a valuation from an appropriately qualified and experienced valuer 

indicating a maximum price 
• consideration of the principles and objectives of Council’s Integrated 

Planning Framework 
• identification of funding source and assessment against Council’s Long-

Term Financial Plan 
• any justified urgency to acquire the property that may warrant an ‘incentive 

value’ payment in addition to the assessed market value - any incentive 
value associated with the acquisition must be referenced when seeking a 
Council resolution for the acquisition 

• any justified reason to acquire the property at a price above the current 
market valuation assessment (for example, purchaser’s premium) - before 
finalising the acquisition negotiations, any purchaser’s premium must be 
referenced when seeking a Council resolution for the acquisition. 

 

While the General Manager and/or their delegate may make preliminary enquiries 
and negotiations regarding a possible purchase price, any formal offer is to be 
conditional upon a Council resolution authorising the acquisition. 
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In carrying out their duties, the General Manager and/or their delegate shall: 
• be responsible for the conduct of all negotiations 
• seek such other professional advice as is considered necessary in the 

circumstances 
• have regard to the Independent Commission Against Corruption’s 

publication Direct Negotiations so far as is appropriate in the circumstances 
• be consistent with the standards published by the Centre for Property 

Acquisition. 
2.5 Compensation for Acquisitions (other than property available for public 

sale) 
In determining the amount of compensation to which a person is entitled, Part 3 
Division 4 of the Land Acquisition (Just Terms Compensation) Act 1991 requires 
that regard must be given to the following matters only: 

a)   the market value of the property on the date of its acquisition; 
b)    any special value of the property to the person on the date of its  acquisition; 
c)   any loss attributable to severance; 
d)   any loss attributable to disturbance; 
e)   solatium (that is, compensation for non-financial disadvantage arising  the 

need to relocate as a result of the acquisition); and 
f)    any increase or decrease in the value of any other property of the person 

at the date of acquisition which adjoins or is severed from the acquired 
property by reason of the carrying-out of, or the proposal to carry out, the 
public purpose for which the property was acquired. 

2.6 Easements  
Easements are a right over a property for Council to use for a specific purpose 
(drainage easement, easement in gross for access etc.) and can be in the form of 
a covenant restricting the use of property (restriction as to user for unstable land 
etc.) or can be a positive covenant that requires a property owner to use and or 
maintain the site for a specific use (maintain detention basins etc.)  
 
Where Council requires an easement over a property and the easement is not 
created in subdivision or as a condition of development consent, compensation 
may be payable to the property owner and shall be paid to the respective property 
owner where appropriate.   
 
The amount of compensation shall be assessed by a consultant registered valuer 
in accordance with the Land Acquisition (Just Terms Compensation) Act 1991.  
 
Where a Council easement over property is no longer required, Council can agree 
to the extinguishment of that easement at the request of the affected property 
owner.  Where appropriate, Council will seek compensation from the property 
owner for the benefit of that extinguishment to the property owner as determined 
by a consultant valuer. 

3. Disposal of Council property 
3.1 Deemed to be Surplus 

In order to establish whether or not property (vacant or improved) is deemed to be 
surplus property a process of consultation is required to be completed across relevant 
departments within Council prior to a sale.  
 
Property that is classified “Community” land and identified as surplus to the 
community’s needs will require a reclassification to “Operational” land in accordance 
with the Local Government Act 1993 prior to any sale. 
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3.2 Method of Disposal  
While the General Manager and/or delegate may make preliminary enquiries and a 
negotiation regarding a possible disposal price, any formal offer is to be conditional 
upon a resolution of Council authorising the disposal.  An open competitive process 
of disposal is preferred utilising one of the following methods:  
 
Expression of Interest  
Often used for unusual properties difficult to determine a market value, or where 
Council seeks to achieve best value for money.  
 
Tender  
Used predominantly in high value, limited market situations.    
 
Auction  
An open and public method, reliant on high levels of competition. Often achieves a 
quick sale.  Can fail in a poor market.   
 
Private Treaty  
Most common method where an asking price is set and negotiated by individuals, 
usually through a real estate agent (who can be an independent third party to the 
negotiation process).  
 
Direct Negotiation  
Council may approve a non-competitive process of disposal such as direct 
negotiations, subject to clearly documented and authorised reasons, where: 

• an open market process undertaken in the last 12 months has failed to 
achieve Council’s desired outcome.  

• in response to a proposal which achieves specific policy or strategic goals of 
Council. This criterion enables Council to respond to an approach for the 
development of a unique project, however, must be considered together with 
Local Government Guidelines for Unsolicited Proposals and Public Private 
Partnerships.  

 
Risk mitigation measures for direct negotiations include:  

• obtaining two valuations from appropriately qualified and experienced 
valuers, where the property may be valued at more than $150,000 and 
consequently establishing a range for negotiation, having regard to the two 
valuations;  

• managing conflicts of interest with declarations of no personal or financial 
associations; and  

• establishing a project specific Probity Plan, describing the manner in which 
meetings, negotiations, decisions and progress reporting is to be managed 
and documented. 

 
Direct negotiations must follow the recommendations noted in the prescribed ICAC 
Guidelines for Direct Negotiations. 
 
Direct Negotiation for small parcels and low-cost property 
Council may approve direct negotiation for small parcels and low-cost property 
where: 

• the cost of an open market process exceeds the expected community 
benefit/value of the property.  

• the property, due to its size, cannot be developed on its own and the only 
potential purchaser would be an adjoining property owner. In circumstances 
where there are two or more adjoining property owners, each property owner 



Acquisition and Disposal Policy 

 

7  

will be offered a proportionate share.  
• Council is bound by a contractual obligation. 
• where the transaction involves a government or utility authority for the 

delivery of public infrastructure subject to any relevant legislation, for 
example the Land Acquisition (Just Terms Compensation) Act 1991. 

3.3 Disposal below market value 
Property may be disposed of to achieve strategic outcomes. In such situations, “best 
value for money” may comprise financial, environmental or social elements with the 
price falling below the “market value” range.  
 
The report seeking resolution of Council should clearly state the reasons for such 
sale. 

3.4 Sale to adjoining owners 
In circumstances where property is not able to be sold in isolation on the open 
market, such as: - small parcels, undersized lots not permissible to be developed in 
isolation, former road widening’s and closed laneways. 
 
Where potential purchasers are the adjoining property owners, the property must 
first be offered in equal proportions to each adjoining owner or appropriated 
according to adjoining property boundary length or frontage and on similar terms 
and conditions.  
 
If an adjoining owner does not wish to purchase their proportion of the property, it 
can similarly be offered to the remaining adjoining owners. In most circumstances, 
a condition of sale is that the purchaser is required to consolidate the subject 
property with their existing holding at no cost to Council.  
 
Council will consider, on a case-by-case basis, the sale of property to adjoining 
owners when in the circumstances it can be established that the sale will rectify an 
encroachment on Council’s property or provide wider social and economic benefits 
to the community. 

3.5 Sale of unused road and road reserves 
Areas of surplus Public Road must be closed under the Roads Act 1993 for Council 
roads. Consent and administration for Crown roads is obtained from the department 
administering Crown Land.  Proceeds from the sale of unformed Council roads are 
required by legislation to be remitted to the Crown. 
 
The proposal to close a public road shall also be subject to compliance with local 
service authorities whose utilities are located within the area affected by the 
proposed sale. For classified roads, the approval of the Roads and Maritime 
Services must be obtained prior to the matter being referred to Council for 
consideration.  
 
Only in exceptional circumstances, where the applicant can demonstrate that the 
unformed road remaining open is detrimental to their property will Council consider 
processing an unmade road closure application.  
 
The administration fees for a road closure application and process, including 
unformed Council roads is included in Councils Fees and Charges. 
 
In accordance with Section 43 of the Roads Act, 1993 any funds realised from the 
sale of roads are required to be set aside for acquiring property for public roads or 
for carrying out of work on public roads. 
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4. Reporting 
Council is required to maintain a public land register which is updated each time that 
Council acquires or disposes of property or an interest in property. 

6. Breaches of this policy 
Breaches of this policy may result in an investigation of the alleged breach in line 
with relevant Council policies including, but not limited to, the Code of Conduct. 
 
Any alleged criminal offence or allegation of corrupt conduct will be referred to the 
relevant external agency. 

7. Inner-Administrative Changes 
From time-to-time, circumstances may change leading to the need for minor 
administrative changes to this document. Where an update does not materially alter 
this document, such a change may be made, including branding, Council Officer 
titles or department changes and legislative name or title changes which are 
considered minor in nature and not required to be formally endorsed. 
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Definitions 
In this Policy, the following terms have the following meanings:  

Act  means the Local Government Act 1993. 

Acquiring Authority  means the NSW Government agency that can carry out Property 
Acquisitions. For the purposes of this policy, the Acquiring Authority 
is Hilltops Council.  

 
Acquisition Act  means the Acquisition (Just Terms Compensation) Act 1991.  
 
Compulsory Acquisition  means the process under the Acquisition Act by which land is 

acquired by Acquisition Notice published in the NSW Government 
Gazette.  

 
Councillor  means a Hilltops Council elected representative. 
 
Council committee member  means a person other than a Councillor or Council Officer who is a 

member of a Council committee other than a wholly advisory 
committee, and a person other than a Councillor who is a member 
of Council’s Audit, Risk and Improvement Committee. 

 
Council Officer  means Hilltops Council members of staff (including full-time, part- 

time, casual and contracted staff). 
 
Council Official  means Councillors, Council Officers, Council committee 

members and delegates of Council. 
 
Delegate of Council  means a person (other than a Councillor or Council Officer) or body, 

and the individual members of that body, to whom a function of 
Council is delegated. 

 
Market Value  means the amount that would have been paid for Property to be 

acquired under this policy if it had been sold at a particular time by 
a willing but not anxious buyer.  

 
NSW Government Gazette  means the official Government Gazette, which is published weekly, 

in which official proclamations, orders, declarations and notices are 
published at legislation.nsw.gov.au.  

 
Owner  means a person who has the fee simple estate in a Property or a 

person who has become entitled to exercise a power of sale over 
the Property.  

 

Property  means land in fee simple to be acquired under this policy together 
with any improvements e.g. buildings or other fixed structures 
(subject to section 12 of this policy).  

 

Property Acquisition  means the purchase of Property by agreement or Compulsory 
Acquisition under the Acquisition Act.  

 

Valuer General  means the independent statutory officer appointed by the Governor 
of New South Wales. The Valuer General is required to 
independently determine the amount of compensation to be paid by 
the Acquiring Authority to the Owner when an agreement cannot be 
reached. 
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Governance 
This policy should be read in conjunction with any related legislation, codes of practice, 
relevant internal policies, and guidelines. 
 
The following instruments of legislation must be considered and are applicable to this policy (as 
amended from time to time):  

 Local Government Act 1993  
 Roads Act 1993  
 Real Property Act 1900  
 Conveyancing Act 1919  
 Land Acquisition (Just Terms Compensation) Act 1991  
 Strata Schemes Management Act 2015  
 Crown Land Management Act 2016  
 Environmental Planning and Assessment Act 1979  
 Native Title Act 1993  
 Community Land Management Act 1989  
 Aboriginal Land Rights Act 1983  

 
If there are any amendments to legislation that are contrary or inconsistent with this policy, 
then the amended legislation will prevail to the extent of the inconsistency. 

 
Document History 

 
Date Status Version Resolution Description 
June 2025 Draft 0.1  Draft Acquisition and Disposal Policy 

- created  
23 July 2025 Draft 0.2  Draft Acquisition and Disposal Policy 

presented to Council for 28 day 
public exhibition and submissions. 

23 July 2025 Draft 0.3 25/217 Draft Acquisition and Disposal Policy 
placed on 28 day public exhibition 
and submissions. 

21 August 2025 Final 1.0 25/217 No submissions received Acquisition 
and Disposal Policy - adopted 

 
 This Policy shall be reviewed at intervals of no greater than four years. Any review 

will ensure this Policy continues to meet all statutory requirements and the 
operational needs of Hilltops Council.  

 The Policy may also be reviewed at other times as determined by Hilltops Council. 
 This Policy commences on and from the date of adoption by Hilltops Council as 

listed in the document history and replaces all previous versions. 
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