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PLANNING AGREEMENT relating to the amendment of the
Hilltops Local Environmental Plan 2022 for land at 2-20
Telegraph Road, Young, NSW, 2594

Parties to this Deed

Developer Name Apollo Fabrication Group Pty Ltd
Address 10-12 Telegraph Road
YOUNG NSW 2594
ABN 34 164 179 266
Contact Name Caleb Jackson
Contact email caleb@apollofabrication.com.au
Landowners Names Jackson Property Assets Pty Ltd atf Jackson
Property Investments Trust
Jackson SMSF Pty Ltd atf Jackson SMSF
Address 10-12 Telegraph Road
YOUNG NSW 2594
ACNs 605 803 521
605 278 733
Contact Name Caleb Jackson
Contact email caleb@apollofabrication.com.au
Council Name Hilltops Council
Address 189 Boorowa Street
YOUNG NSW 2594
ABN 45 985 891 846
Contact Name General Manager
Contact email mail@hilltops.nsw.gov.au
Background

A.  The Developer has submitted the Planning Proposal to Council seeking an
Instrument Change so that it can expand its steel fabrication operations at 2-20
Telegraph Road, Young, NSW, 2594.

B.  The Planning Proposal was accompanied by an offer by the Developer to enter
into a planning agreement under the Environmental Planning and Assessment
Act 1979 (Act) to make Development Contributions if the Instrument Change is

made
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C. In accor

dance with section 7.4 of the Act, this Deed formalises the Council’s

acceptance of the offer made by the Developer.

D. If approved, the Instrument Change will be published in the NSW Government

Gazette.

Operative provisions

Part 1 — Preliminary

1 Defin

1.1

240807_4690874_2

itions and Interpretation

In this Deed the following definitions apply:

Act means the Environmental Planning and Assessment Act 1979
(NSW).

Administration Levy means the charge paid by the Developer to
Council in accordance with clause 9.1.

Approval includes approval, consent, licence, permission or the like.
Authority means any:

(a) federal, state or local government;

(b) a Minister of the Crown;

(c) department of any federal, state or local government;

(d) any court or administrative tribunal;

(e) public authority established under any legislation; or

()  statutory corporation or regulatory body.

Claim includes a claim, demand, remedy, suit, injury, damage, loss,
Cost, liability, action, proceeding or right of action.

Complete or Completed means delivered or concluded in accordance
with the requirements of the Works Provisions.

Confidential information means any information and all other
knowledge at any time disclosed (whether in writing and orally) by the
Parties to each other, or acquired by the Parties in relation to the other’s
activities or services which is not already in the public domain and
which:

(a) s by its nature confidential;

(b) is designated, or marked, or stipulated by either Party as
confidential (whether in writing or otherwise);

(c) any party knows or ought to know is confidential; or

(d) is information which may be reasonably considered to be of a
confidential nature.

Crown Land means Lots 11 and 12 in DP1138027 and Lot 101 in
DP12747909.

Dealing, in relation to the Land means, without limitation, selling,
transferring, assigning, mortgaging, charging, encumbering or
otherwise dealing with the Land.



Deed means this agreement and includes any schedules, annexures
and appendices to this Deed.

Development has the same meaning as in s.1.5 of the Act.
Development Consent has the same meaning as in the Act.

Development Contribution means a monetary contribution, the
dedication of land free of cost, the carrying out of works, or the provision
of any other material public benefit which is required to be made under
this Deed.

Defect means anything that adversely affects, or is likely to adversely
affect, the appearance, structural integrity, functionality or use or
enjoyment of a Work or any part of a Work.

Defects Liability Period means the period of 12 months commencing
on the date of the Notice of Practical Completion.

Dispute means a dispute or difference between the Parties under or in
relation to this Deed.

ELNO has the meaning given to that term in the Participation Rules

Equipment means any equipment, apparatus, vehicle or other
equipment or thing to be used by or on behalf of the Developer in
connection with the performance of its obligations under this Deed.

Event of Default means a material breach of this Deed.

Existing Facility means development on Lot 3 in DP845187 and Lot 4
in DP845187 in accordance with the Development Consents listed in
Schedule 2.

Instrument Change means the amendment of Hilltops Local
Environmental Plan 2022 as a consequence of Planning Proposal
PP2023/001 (also referenced as PP-2023-1336 by the Department of
Planning, Housing and Infrastructure) which is given effect by the
publication of the amending instrument in the NSW Government
Gazette and will apply to the Land and the Crown Land.

Land means the land described in the table below and the Crown Land:

Address Legal Description
2 Telegraph Road Lot 1 DP736225
4 Telegraph Road Lot 2 DP736225
10 Telegraph Road Lot 3 DP845187
12 Telegraph Road Lot 4 DP845187
12 Telegraph Road Lot 1in DP1277936
20 Telegraph Road Lot 1171 DP754611
20 Telegraph Road Lot 1154 DP754611
20 Telegraph Road Lot 1199 DP754611
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20 Telegraph Road Lot 3 DP374948

Notice of Practical Completion means a notice issued by the Council
in accordance with cl.13.3.1

Maintain, in relation to a Work, means keep in a good state of repair
and working order, and includes repair of any damage to the Work.

Maintenance Period means the period of 12 months commencing on
the date of the Notice of Practical Completion.

Occupation Certificate has the same meaning as in the Act.

Participation Rules means the participation rules as determined by the
Electronic Conveyancing National Law as set out in the Electronic
Conveyancing (Adoption of National Law) Act 2012 (NSW).

Party means a party to this Deed, including their successors and
assigns.

PEXA means Property Exchange Australia Ltd.

Planning Proposal means planning proposal PP2023/001 (also
referenced as PP-2023-1336 by the Department of Planning, Housing
and Infrastructure) which seeks to amend the Hilltops Local
Environmental Plan 2022 to facilitate an application for the expansion
of a steel fabrication business on the Land and the Crown Land at 2-20
Telegraph Road, Young.

Practical Completion means the time when works required to be
carried out under this Deed by the Developer are, in the opinion of the
Council, substantially complete and any incomplete part or Defect is of
a minor nature.

Rectification Notice means a notice in writing:
(a) identifying the nature and extent of an incomplete part or Defect,

(b) specifying the works or actions that are required to Rectify the
incompletion or Defect or the standard that the work to be rectified
is required to meet

(c) specifying the date by which or the period within which the Defect
is to be rectified.

Rectify means rectify, remedy or correct.

Regulation means the Environmental Planning and Assessment
Regulation 2021.

Road Reserve Upgrade Works means the works to widen parts of
Telegraph Road and Murringo Road and provision of a BAL (Basic Left
Turn) and CHR(S) (Channelised Right Turn — Short) lane treatments at
the intersection of Telegraph Road and Murringo Road (including the
relocation of power poles), in accordance with the drawings prepared
by Arete Survey Solutions (Schedule 1). The works include (without
limitation):

(a) any necessary adjustments in the height or alignment (or both) of
existing utilities (underground and overhead) including electrical,
gas, water supply, sewer mains, and telecommunications;



1.2
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(b) the acquisition and dedication to Council of any land which is
required to enable the works to be completed in accordance with
the approved design which is not currently dedicated as a public
road reserve; and

(c) the payment of all costs, fees and charges associated with the
works.

Trigger Development means any Development on the Land (but
excluding the Existing Facility and storage and transportation
Development associated with and ancillary to the Existing Facility)
which is permissible as a result of the Instrument Change or which
benefits from a change to a development standard given effect through
the Instrument Change.

Works Provisions means the provisions in Schedule 1.

Interpretation - In the interpretation of this Deed, the following
provisions apply unless the context otherwise requires:

1.2.1 Headings are inserted for convenience only and do not affect
the interpretation of this Deed.

1.2.2 A reference in this Deed to a business day means a day other
than a Saturday or Sunday on which banks are open for
business generally in Sydney.

1.2.3 If the day on which any act, matter or thing is to be done under
this Deed is not a business day, the act, matter or thing must be
done on the next business day.

1.2.4 Areference in this Deed to dollars or $ means Australian dollars
and all amounts payable under this Deed are payable in
Australian dollars.

1.2.5 A reference in this Deed to a $ value relating to a Development
Contribution is a reference to the value exclusive of GST.

1.2.6 A reference in this Deed to any law, legislation or legislative
provision includes any statutory modification, amendment or re-
enactment, and any subordinate legislation or regulations issued
under that legislation or legislative provision.

1.2.7 A reference in this Deed to any agreement, deed or document
is to that agreement, deed or document as amended, novated,
supplemented or replaced.

1.2.8 A reference to a clause, part, schedule or attachment is a
reference to a clause, part, schedule or attachment of or to this
Deed.

1.2.9 An expression importing a natural person includes any
company, trust, partnership, joint venture, association, body
corporate or governmental agency.

1.2.10 Where a word or phrase is given a defined meaning, another
part of speech or other grammatical form in respect of that word
or phrase has a corresponding meaning.

1.2.11 A word which denotes the singular denotes the plural, a word
which denotes the plural denotes the singular, and a reference
to any gender denotes the other genders.



1.2.12 References to the word ‘include’ or ‘including’ are to be
construed without limitation.

1.2.13 A reference to this Deed includes the agreement recorded in
this Deed.

1.2.14 A reference to a Party to this Deed includes a reference to the
employees, agents and contractors of the Party, the Party’s
successors and assigns.

1.2.15 A reference to ‘dedicate’ or ‘dedication’ in relation to land is a
reference to dedicate or dedication free of cost.

1.2.16 Any schedules, appendices and attachments form part of this
Deed.

1.2.17 Notes appearing in this Deed are operative provisions of this
Deed.

Planning agreement under the Act

2.1 This Deed is a planning agreement governed by Subdivision 2 of
Division 7.1, Part 7 of the Act.

Application of this Deed

3.1 This Deed applies to the Land, and any Trigger Development.

Date upon which this Deed takes effect

4.1 This Deed takes effect upon completion of all of the following:
4.1.1 the Instrument Change is approved; and
4.1.2 the Deed is executed by all Parties.

4.2  The obligations of the Developer to make the Development Contribution
(being the Road Reserve Upgrade Works) only arise if Development
Consent is granted for any Trigger Development.

Warranties

5.1 The Parties warrant to each other that they:
5.1.1 have full capacity to enter into this Deed, and
5.1.2 are able to fully comply with their obligations under this Deed.

Further agreements

6.1 The Parties may, at any time and from time to time, enter into
agreements relating to the subject-matter of this Deed that are not
inconsistent with this Deed for the purpose of implementing this Deed.

Surrender of right of appeal, etc.

7.1 The Parties are not to commence or maintain, or to cause or procure
the commencement or maintenance of any proceedings in any Court or
tribunal or similar body appealing against, or questioning the validity of
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this Deed, or an Approval relating to the Instrument Change in so far as
the subject-matter of the proceedings relates to this Deed.

Part 2 — Development Contributions - General

8 Development Contributions to be made under this Deed

8.1 Subject to cl. 4.2, the Developer is required to undertake the Road
Reserve Upgrade Works.

8.2 The Road Reserve Upgrade Works must comply with any Approval,
including under s.138 of the Roads Act 1993 and any Development
Consent under the Act.

8.3  The Road Reserve Upgrade Works must be Completed prior to:

8.3.1 Obtaining an Occupation Certificate for any Trigger
Development which require the grant of an Occupation
Certificate.

8.3.2 In any other case, carrying out any Trigger Development.
8.4  For the avoidance of doubt:

8.4.1 if the Developer obtains an Occupation Certificate for any
Trigger Development before completing the Road Reserve
Upgrade Works then the Developer is still required to complete
the Road Reserve Upgrade Works; and

8.4.2 the Developer must undertake the Road Reserve Upgrade
Works required under this Deed whether or not the cost of doing
so exceeds any cost estimate for any works relating to the
Contributions that may have been provided to or by Council.

9 Administration Levy

9.1 Within 30 days of the execution of this Deed by both Parties, the Developer
agrees to pay Council a levy, being a fixed amount of $5,000 towards the
cost to Council of administering this Deed.

10 Application of Development Contributions

10.1  The Council will accept the Road Reserve Upgrade Works as a contribution
towards the public purpose for which it is made and otherwise in accordance
with this Deed.

11 Application of s7.11, s7.12 and s7.24 of the Act to
Development

11.1  This Deed does not exclude the application of s7.11 of the Act to the
Land or any Development Consent, including any Development
Consent granted for Trigger Development.

11.2 This Deed does not exclude the application of s7.12 of the Act to the
Land or any Development Consent including any Development Consent
granted for Trigger Development).
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11.3

This Deed does not exclude the application of s7.24 of the Act to the
Land or any Development Consent, including any Development
Consent granted for Trigger Development.

Benefits under this Deed are not to be taken into consideration when
determining a Development Contribution under s7.11 of the Act in
relation to any Development Consent granted in relation to the Land.

Part 3 — Carrying out of Road Reserve Upgrade Works

12 Amendment to Road Reserve Upgrade Works

12.1

12.2

The Parties may, by written agreement, vary the Works Provisions
without amending this Deed.

Without limiting clause 12.1, the Developer may make a written request
to the Council to approve a variation to the Works Provisions to enable
it to comply with the requirements of any Approval.

13 Works Provisions

13.1

13.2

13.3

13.4

13.5

Once the Developer considers that the Road Reserve Upgrade Works
have achieved Practical Completion, the Developer is to provide a
notice to the Council confirming that the works have been carried out
and completed in accordance with the requirements of this Deed.

On receipt of a notice under clause 13.1, the Council may, at its
discretion, inspect the Road Reserve Upgrade Works to verify Practical
Completion. Any such inspection is to take place within 28 Business
Days of the date the notice is received (or such other time as agreed
between the parties).

If the Council carries out an inspection under clause 13.2 then, within 14
Business Days of that inspection, the Council must:

13.3.1 issue a notice confirming Practical Completion; or

13.3.2 give the Developer a notice to the effect that the Road Reserve
Upgrade Works are incomplete or contain a Defect which must
be rectified. The Developer must then address the matter
specified in the notice and submit a further notice in accordance
with 13.1.

The Road Reserve Upgrade Works are taken to have been Completed
and handed over to the Council on the date the Notice of Practical
Completion is issued, following which, the Defects Liability Period and
Maintenance Period shall immediately commence.

The Developer must have obtained the Notice of Practical Completion
for the Road Reserve Upgrade Works before the Developer applies for
a final Occupation Certificate for any Trigger Development.

14 Approvals for the Road Reserve Upgrade Works

141

Before the Developer seeks to obtain an Occupation Certificate for any
of the Trigger Development, it must:
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